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IT.

1
QUESTIONS PRESENTED

Does the Clean Water Act extend to wetlands
that are hydrologically isolated from any of the
navigable waters of the United States?

Do the limits on Congress' authority to regulate
activities that substantially affect interstate
commerce preclude an interpretation of the
Clean Water Act that would extend federal
authority to wetlands that are hydrologically
isolated from any of the navigable waters of the
United States?
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OPINIONS BELOW

The opinion of the Court of Appeals is reported
at 391 F.3d 704 (6 Cir. 2004), Pet. App. la-13a. The
order of the district court, Pet. App. 15a-17a, which
adopts and  incorporates the report and
recommendation of the magistrate judge, Pet. App.
20a-57a, was reported at 257 F. Supp. 2d 917 (E.D.
Mich. 2003).

JURISDICTION

The judgment of the Court of Appeals for the
Sixth Circuit was entered on September 27, 2004. That
court denied the petition for rehearing en banc on
January 10, 2005. Petitioners timely filed their petition
for a writ of certiorari on April 11, 2005, and this Court
granted the petition in an order of October 11, 2005.
This Court has jurisdiction under 28 U.S.C. § 1254(1).

CONSTITUTIONAL, STATUTORY AND
REGULATORY PROVISIONS INVOLVED

The United States Constitution provides that
Congress has the authority to “regulate commerce . . .
among the several states.” Art.I, §8, cl. 3.

The Clean Water Act (CWA) provides, in
relevant part:

Except as in compliance with this section and

section[] . . . 1344 of this title, the discharge of
any pollutant by any person shall be unlawful.

33 U.S.C. § 1311(a) (CWA § 301(a)).
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The Secretary may issue permits, after notice
and opportunity for public hearings, for the
discharge of dredged or fill material into the
navigable waters at specified disposal sites.

33 U.S.C. § 1344(a) (CWA § 404(a)).

(7)  The term “navigable waters” means the
waters of the Untied States, including territorial
seas.

33 U.S.C. § 1362(7) (CWA § 502(7)).

Federal regulations define “waters of the United
States” as:

(1)  All waters which are currently used, or
were used in the past, or may be susceptible to
use in interstate or foreign commerce, including
all waters which are subject to the ebb and flow
of the tide;
(2)  All interstate waters, including interstate
wetlands;
(8)  All other waters such as intrastate lakes,
rivers, streams (including intermittent streams),
mudflats, sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or natural
ponds, the use, degradation or destruction of
which could affect interstate or foreign
commerce including any such waters:

@) Which are or could be used by
interstate or foreign travelers for recreational or
other purposes; or
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(1i1)  From which fish or shellfish are or
could be taken and sold in interstate or foreign
commerce; or

(iii) which are used or could be used for
industrial purpose by industries in interstate
commerce;

4) All impoundments of waters otherwise
defined as waters of the United States under the
definition;

(5)  Tributaries of waters identified in (a)(1)
through (4) of this section;

(6) The territorial seas;

(M Wetlands adjacent to waters (other than
waters that are themselves wetlands) identified
in paragraphs (a)(1) through (6) of this section.

33 C.F.R. § 328.3(a).

STATEMENT
A. Petitioners’ Property. -

The property at issue in this case is a 19.6-acre
parcel in Chesterfield Township, Macomb County,
Michigan, lying approximately a mile northwest of
Lake St. Clair and less than a mile southeast of the
intersection of Interstate 94 and 23 Mile Road. Pet.
App. 2a. It is surrounded by residential subdivisions
and apartment and condominium complexes, and
numerous strip malls and other commercial
development can be found to the north of the property,
along 23 Mile Road. See id. Immediately southeast of
the property is “Sebille Manor,” a housing facility for
military personnel. See 6™ Cir. Joint Appendix 489.
Sebille Manor is associated with the Selfridge Air
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National Guard airfield, which is approximately two
miles to the south of the property. See
http://www selfridge.army.mil/Housing.htm.
Approximately fifteen acres of the property are
forested wetland. Pet. App. 2a.

The property is shaped roughly like an inverted
right triangle, with one leg running from north to south,
along Donner Road, and the other leg running at a right
angle, from east to west. Pet. App. 2la. The
hypotenuse of the triangle runs from the northeast to
the southwest, and there is a ditch that borders the
property along the hypotenuse, running for
approximately 1,800 feet and eventually connecting at
its northeast end to the Sutheland-Oemig drain. Id.
This drain is part of Macomb County’s sanitary drain
system, and it runs through Sebille Manor and
eventually connects to Auvase Creek, which empties
into Lake St. Clair. Pet. App. 2a;
http://www.macombcountymi.gov/gis/images/county-
maintained-drains-map.pdf. A berm runs along the
west side of the ditch, forming a barrier between the
wetland and the ditch. Pet. App. 3a. The berm was
apparently formed more than fifty years ago by the
sidecasting of spoils during the excavation of the ditch,
and the ditch was apparently created in connection with
the construction of the housing at Sebille Manor. See
Pet. App. 62a.

The property retains water at various times
during the year because the berm prevents surface
water from draining off the property and into the ditch
and because the soils on the property are comprised of
dense clay, which drains poorly. There is no dispute in
the record that the property lacks a surface or ground
water connection to the diteh or to any other body of
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navigable or non-navigable water. J.A. 36a-37Ta, 40a,
82a-83a, 99a-100a.

Respondents have previously argued that “the
wetland on Petitioners’ tract has at least an occasional
hydrologic connection to . . . Lake St. Clair, a traditional
navigable water” because Respondent United States
Army Corps of Engineers (the Corps) found — and the
lower courts agreed - that a berm prevents the
“immediate drainage” of the wetland to an adjacent
tributary of Lake St. Clair. See Brief in Opposition 9.
This statement does not accurately describe the
evidence in the administrative record or the findings by
either the Corps or the lower courts.

In fact, the Corps actually made contrary
findings. In its own fact-finding process here, the
Corps determined that “the parcel is not currently part
of the S[utherland]-Olemig] Drain watershed.” J.A.
992a-100a. Moreover, the Corps specifically
acknowledged that the wetland is isolated from any
other water by asserting- that “berms and other
features . . . presently isolate the wetland from the S-O
Drain and receiving waters.” J.A. 106a, Similarly,
during an administrative hearing, an official of the
Corps asserted that, with respect to the wetland, “right
now there is no outflow. Essentially it is off-line, if you
will.” J.A. 185a-187a. Thus, the Corps found that the
wetland was not part of the watershed for the
Sutherland-Oemig drain, and, therefore, that there is
no ground or surface water connection between
Petitioners’ wetland and any tributary of a navigable
water.!

! Respondents have previously attempted to obscure the Corps’
finding in two ways, First, they have hypothecated that it might
be possible for water to accumulate in the wetland so that it
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B. Proceedings Before the State Administrative

Agency.

In 1993, Petitioners applied to the Michigan
Department of Environmental Quality (MDEQ) for a
permit to fill the forested area of the property for the
purpose of building 130 condominium units, along with
the associated roads and utilities. J. A. 27a-29a. The
MDEQ initially denied the application, but Petitioners
subsequently filed an alternative plan, seeking to fill
only 12.2 acres and build 112 condominium units. J.A.
29a. The alternative plan also proposed to construct
enhanced and functional wetlands on 3.74 acres of the
property, which would filter any water draining across
the property. Id. The MDEQ conducted a contested-

overtopped the berm. Respondents’ Court of Appeals Brief at 8.
The problem with this speculation is that it is not based upon any
evidence in the record or upon any finding made by the Corps or
the distriet court; it is a purely theoretical assertion. Second,
Respondents have contended that, during the administrative
appeal hearings, Petitioners’ counsel conceded that water from the
wetland could enter the Sutherland-Oemig Drain by overtopping
the berm or flowing through drainage cuts in the berm. Brief in
Opposition at 9-10, This characterization of statements by
Petitioners’ counsel is inaccurate. In the portion of the
administrative appeal hearing cited by Respondents, the parties
discussed Petitioners’ development plan for their property,
specifically, their proposal of a water retention pond as a part of
that plan. Reciting the various advantages of the plan, Petitioners’
counsel noted that the proposed water retention pond would
actually have a greater capacity for holding water run-off from
neighboring properties than the existing wetland. J.A. 184a-188a.
Petitioners’ counsel never asserted that water had ever
overtopped the berm or otherwise flowed from the wetland into
the Sutherland-Oemig Drain; he asserted that the theoretical
water-holding capacity of the proposed retention pond was greater
than the theoretical water-holding capacity of the existing
wetland. Id.
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case hearing on the alternative plan, which included
several days of testimony. J.A. 24a. During this
hearing, Petitioners and the MDEQ submitted
extensive testimonial and documentary evidence, and
the MDEQ issued a proposed decision in August 1998,
recommending the issuance of the permit. J.A. 23a-43a.
Crucial to this recommendation was the fact that the
wetland was isolated from any body of water:

This opinion is premised on the fact the wetland
does not have a surface water connection to
adjacent properties or any body of water, and the
property to the immediate north is isolated by a
retention pond. Furthermore, the drainage ditch
along Donner Road prevents a discharge of water
both to and from the site, and the Sutherland-
Oemig drain is bermed, which prevents the
discharge of water either into it or from the
drain.

J.A. 36a. A Final Determination and Order embodying
the proposed decision was issued on September 30,
1998. J.A. 50a-59a.

C. Proceedings Before the Corps.

In November 1998, acting pursuant to 33 U.S.C.
§ 1344, the EPA notified the MDEQ that it objected to
the issuance of the permit to Petitioners, and it
asserted federal jurisdiction over the case on the
ground that the property was a wetland that was
adjacent to the navigable waters of the United States.
Also pursuant to § 1344, the EPA authorized the Corps
to determine whether a federal permit should issue to
allow the proposed development. Although Petitioners
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contested federal jurisdiction, they nevertheless
submitted a permit application to the Corps.

The Corps initially conducted a “Permit
Evaluation,” which was based upon three site
inspections. One of the site inspections was
documented in a report dated May 5, 2000. J.A. 8la-
83a. This report specifically focused on the question of
federal jurisdiction over the wetland on the property.
The report did not identify any hydrological connection
with any waterway, merely noting that the site is
adjacent to the Sutherland-Oemig drain. J.A. 82a-83a.
In addition, the report “determined that the site does
support intestate commerce.” J.A. 82a. The report also
concluded that the waterway was not navigable and
was not a tributary to navigable water. Id. In the
permit evaluation, which followed this report, the
Corps did not specifically address the question whether
the wetland had any surface or groundwater connection
with the Sutherland-Oemig drain, or with any other
body of water, focusing instead on the wetland’s
function as a habitat for migratory birds. J.A. 93a-94a,
103a-105a. Indeed the Corps speculated about whether
there was a physical connection between the wetland
and Lake St. Clair:

[dlue to the fact that the influence of Lake St.
Clair has been documented on the nearby Salt
River over a mile up the reaches of the river (to
23 Mile Road), it is likely that the same influence
is realized on the Auvase Creek, and continuing
up the Sutherland-Oemig Drain that distance in
the landscape, as well.



























































































































