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The Environmental L aw I nst itute (EL I ) is an inde-
pendent , nonpar t isan educat ion and policy research center 
dedicated to environmental protect ion through improved 
environmental law and governance.1  Over  3,000 environ-
mental professionals from law firms, government , indust ry, 
public interest  organizat ions, and academia suppor t  EL I  
through its Associates Program. 

Founded in 1969, at  the dawn of the modern era of envi-
ronmental law, EL I  has long been a leader  in the areas of 
water  quality and wet lands protect ion.  EL I  has under taken 
extensive research (often at  the request  of the U.S. Envi-
ronmental Protect ion Agency or  the U.S. Army Corps of 
Engineers) to promote innovat ive and cost-effect ive legal 
and policy approaches.  I n par t icular , EL I  has exhaust ively 
studied and reported on aspects of the collaborat ive federal-
state framework that  governs wet lands conservat ion.  Since 
1979, EL I  has published the National  Wetlands Newsletter , 
now the preeminent  journal on wet lands policy.  EL I  has 
act ively par t icipated in the implementat ion of the Clean Wa-
ter  Act  since its enactment  in 1972. 

EL I  has concluded from its long-standing involvement 
in wet lands law and policy that  the cur rent  comprehensive 
federal program is absolutely essent ial to the health of our 
Nat ion’s waters.  Because of the profound threat  these cases 
pose to the framework established by Congress to protect  
water  resources nat ionwide, EL I  for  the first  t ime in its 36-
year  history is part icipat ing in judicial proceedings as an 
amicus cur iae. 

[�Q�R.Q"U"mLU.Z�Q�V�X�Q'f9UFY�R9[�U

I n these consolidated cases, the U.S. Court  of Appeals 
for  the Sixth Circuit  upheld federal Clean Water  Act  jur is-
dict ion over  (a) wet lands shar ing a surface water connect ion 

                                                      
1 This br ief was not  authored in whole or  in par t  by counsel for  any 

par ty and no person or  ent it y, other  than amicus and its counsel, made 
any monetary contr ibut ion to its preparat ion or  submission.  L et ters from 
the par t ies consent ing to the filing of this br ief are on file with the Clerk. 
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with t r ibutar ies of navigable-in-fact  waterways2 (Rapanos) 
and (b) wet lands separated from such t r ibutar ies only by a 
man-made berm (Carabel l ). Both cases involve “adjacent 
wet lands”  under  regulat ions promulgated by the U.S. Army 
Corps of Engineers (Corps) pursuant  to Sect ion 404 of the 
Clean Water  Act  (Act ).  Sect ion 404 does not  prohibit  all fill-
ing of wet lands; rather , it  requires that  a permit  be obtained 
pr ior  to any filling, set t ing for th reasonable protect ion and 
mit igat ion measures.  Permits are liberally granted by the 
Corps, and most  smaller  projects are permit ted by rule 
rather  than by individual applicat ions.  

The Sixth Circuit  held in these cases that  the Corps 
reasonably interpreted “waters of the United States”  to en-
compass wet lands adjacent  to t r ibutar ies of navigable-in-fact  
waters, including the wet lands that  pet it ioners here pro-
posed to fill.  These decisions were based on the plain lan-
guage, express purpose, and legislat ive history of the Clean 
Water  Act  as const rued in the unanimous decision of this 
Cour t  in Uni ted States v. Riverside Bayview Homes, I nc., 
474 U.S. 121 (1985) (Riverside Bayview).  There, as in the 
cases below, “ the Corps’ ecological judgment  about  the rela-
t ionship between waters and their  adjacent  wet lands”  re-
flected a nexus sufficient  to confer  statutory jur isdict ion to 
protect  the adjacent  wet lands.   I d.  at  134.   

The Sixth Circuit ’s decisions also were in full accord 
with this Cour t ’s opinion in Sol id Waste Agency of Northern 
Cook County v. Uni ted States Army Corps of Engineers, 
531 U.S. 159 (2001) (SWANCC), which held that  the Clean 
Water  Act  did not  extend to abandoned gravel pits where 
the sole basis for  jur isdict ion was their  use by migratory 
birds.  I d. at  171-172.  Unlike the isolated ponds addressed in 
SWANCC, the types of adjacent  wet lands addressed in 

                                                      
2 Amicus uses the terms “navigable-in-fact ”  and “ t radit ional naviga-

ble waters”  to connote waters that  are actually navigable or  are suscept i-
ble to being so made.  The term “navigable waters,”  as used in the Clean 
Water  Act , is defined to mean “waters of the United States”  and is a more 
comprehensive term of ar t  that  includes waters that  are not  navigable-in-
fact .  See 33 U.S.C. § 1362(7).   
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these cases have physical, biological, and chemical connec-
t ions with navigable-in-fact  waters that  br ing them within 
the “waters of the United States”  covered by the Act .  Be-
cause the statutory quest ion is conclusively resolved under 
this Cour t ’s pr ior  decision in Riverside Bayview, the pr i-
mary issue of law presented in these cases is whether  jur is-
dict ion to protect  adjacent  wet lands is within the power  
granted to the federal government  under  the Commerce 
Clause of the U.S. Const itut ion. 

t�z�x@xBw�s�{�u�v�w.s"|.z�x�r'p�q

I . Congress intended to include within “waters of the 
United States”  those wet lands that  have funct ional connec-
t ions sufficient  to affect  the “chemical, physical, and biologi-
cal integr ity”  of our  Nat ion’s waters.  See 33 U.S.C. 
§ 1251(a).  As the Cour t  held in Riverside Bayview, the 
Corps’ regulat ions broadly interpret ing “waters of the 
United States”  to encompass adjacent  wet lands were rea-
sonable and were rat ified by Congress in the 1977 Clean Wa-
ter  Act  Amendments.  474 U.S. at  132-133, 137.  The Cour t  
again should defer  to the judgment  of the Corps, which rea-
sonably has determined that  the categor ies of adjacent wet -
lands at  issue here are within the scope of jur isdict ion in-
tended by Congress under  the Act .  Pet it ioners’ arguments 
that  Congress intended to limit  jur isdict ion only to wet lands 
abut t ing or  direct ly flowing into t radit ional navigable waters 
conflict  with Congress’s express legislat ive purpose and 
with the Corps’ administ rat ive const ruct ion of the Act  that  
Congress acquiesced to in 1977.  I d. at  137.   

SWANCC does not  suppor t  a cont rary conclusion.  
Unlike the isolated ponds in SWANCC, the Corps’ jur isdic-
t ion over  adjacent  wet lands that  have funct ional connect ions 
with t radit ional navigable waters is necessary to protect  and 
maintain the chemical, physical, and biological integr ity of 
the waters of the United States, as Congress mandated un-
der  the Act . 

I I .  Congress has Commerce Clause author ity to pro-
tect  wet lands adjacent  to navigable-in-fact  waters and their  
t r ibutar ies.  The power to protect  navigability is a funda-
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mental at t r ibute of federal author ity under  the Commerce 
Clause, and adjacent  wet lands provide cr it ical flood-cont rol 
funct ions that  are vital to ensure cont inued navigability of 
our  Nat ion’s waters.  See, e.g., Oklahoma ex rel . Phi l l ips v. 
Guy F. Atkinson, Co., 313 U.S. 508, 525 (1941).  Commerce 
Clause author ity over  adjacent  wet lands also is necessary to 
protect  t radit ional navigable waters against  pollut ion and 
similar  injur ies.  Jur isdict ion over  wet lands that  have a sur -
face water connect ion through t r ibutar ies to navigable-in-
fact  waters (as the wet lands in Rapanos do) is plainly impor-
tant  to this end.  Even where the hydrological connect ion 
may be altered by a man-made berm (as in Carabel l ), adja-
cent  wet lands absorb water  and sequester  pollutants that  
would otherwise flow into t r ibutar ies and t radit ional navi-
gable waters.  Federal jur isdict ion does not  depend on a 
showing in each case that  alterat ion or  destruct ion of a par-
t icular  wet land poses a threat  to par t icular  navigable-in-fact  
waters.  Congress has the power  to adopt , and to delegate to 
the Corps the power  to adopt , rat ional rules giving the 
Corps the jur isdict ion generally necessary to protect  navi-
gable waters.  The Corps then may const itut ionally asser t  
such jur isdict ion without  a showing of a specific threat  in 
each part icular  case.  

Congress has const itut ional power  to regulate dest ruc-
t ion and pollut ion of adjacent  wet lands for  the addit ional 
reason that  these are economic act ivit ies that  have substan-
t ial effects on interstate commerce.  See, e.g., Gonzales v. 
Raich, 125 S. Ct . 2195 (2005).  The Clean Water  Act  regu-
lates economic act ivit ies, and the act ivit ies regulated in 
these cases—filling of wet lands for  commercial develop-
ment—are inherent ly economic.  The Rapanos pet it ioners 
planned to construct  a shopping center  and build roads on 
the wet lands; the Carabel l  pet it ioners planned to const ruct  a 
large, mult i-family condominium development .  I t  is mani-
fest ly rat ional to conclude that  the pollut ion and dest ruct ion 
of wet lands result ing from these types of economic act ivit ies 
have substant ial effects on interstate commerce.  The issue 
is not  whether  these effects can be shown in each instance in 
which jur isdict ion is asser ted, but  whether  the class of ac-
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t ivit ies, rat ionally defined, has a substant ial effect  in the ag-
gregate.  Moreover , the Corps’ “adjacent  wet lands”  regula-
t ion is a cr it ical component  of the Clean Water  Act ’s com-
prehensive regulatory scheme that , if nar rowed, would nul-
lify Congress’s purpose.  See Raich, 125 S. Ct . at  2209. 

I I I . Federal jur isdict ion over  adjacent  wet lands is nec-
essary to the federal-state framework that  Congress has en-
acted and it  is wholly consistent  with pr inciples of federal-
ism.  To address the nat ional problem of protect ing water  
resources, Congress determined that  minimum federal stan-
dards and oversight  are necessary.  Congress provided for  
the States to play a pr imary role in implement ing the federal 
wet lands program if they so choose.  But  Congress did not , 
as pet it ioners argue, divide jur isdict ion between the federal 
and state governments based on the proximity of wet lands 
to navigable-in-fact  water .  Nor  is there a basis for  pet it ion-
ers’ arguments that  wet lands protect ion is a form of land use 
regulat ion int ruding on States’ t radit ional powers.  Histor i-
cally, most  States have not  regulated wet lands, and in any 
case this Cour t  has long upheld the pr imary role of the fed-
eral government  in preserving environmental resources.  
Comprehensive federal jur isdict ion here is wholly consistent  
with pr inciples of federalism as ar t iculated by our  Nat ion’s 
founders, who recognized that  the federal government  must 
be and is empowered to address problems that  can only be 
solved at  the nat ional level. 

w.s.|.z.x�r'p�q

Wet lands are cr it ical to the health of t radit ional naviga-
ble waters and are of great  value to the people who depend 
upon these waters for  their  livelihoods.  Wet lands filter  and 
pur ify water , absorb floodwaters, serve as storm buffers, 
provide habitat  for  economically valuable fish and r ipar ian 
wildlife, and recharge groundwater  supplies.   

I f the Clean Water  Act  is to remain effect ive, the jur is-
dict ional definit ion of “waters of the United States”  must  be 
understood, as Congress intended, to include not  only t radi-
t ional navigable waters and their  t r ibutar ies, but  also the 
wet lands that  protect  and enhance them—whether  those 
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wet lands direct ly abut  such waters or  otherwise have func-
t ional connect ions with them.  Whereas wet lands were once 
viewed as “bogs”  and “swamps”  suitable only for  draining or 
filling, improved scient ific understanding of their  ecological 
and economic value has informed Congress’s determinat ion 
that  they must  be protected under the Act .  From the mid-
1950s to the mid-1970s, an est imated 550,000 acres of wet -
lands were lost  per  year  in the cont inental United States.  
The decade following passage of the Act  saw this rate cut  in 
half,3 and as of 2001, the rate of loss stood at  only 60,000 
acres per  year .4  

Pet it ioners’ arguments against  federal jur isdict ion in 
these cases would, if adopted by the Cour t , defeat  Con-
gress’s intent  in passing the Clean Water  Act .  Pet it ioners 
ask the Cour t  to draw an arbit rary line for  federal jur isdic-
t ion that  would include only wet lands physically abut t ing or 
direct ly flowing into t radit ional navigable waters.  Such a 
line would be ineffect ive and has no basis in the statute.  I t  
would exclude the vast  major ity of cr it ically impor tant  wet-
lands from coverage under  the Act—making them immedi-
ately vulnerable to dest ruct ion or  pollut ion.  Wet lands 
across the count ry could again be lost  at  an accelerated rate, 
leaving navigable waterways more polluted, render ing popu-
lat ions more suscept ible to flooding, reducing the sustain-
ability of economically valuable fisher ies and wildlife, and 
potent ially jeopardizing dr inking water  supplies.   

Moreover , the jur isdict ional provisions at  issue in these 
cases are the foundat ion for  all of the Clean Water  Act  pro-
grams, including the regulat ion of “point  source” discharges 
of industr ial pollut ion.  I f, as pet it ioners seek, this Cour t  an-

                                                      
3 Thomas E. Dahl & Gregory J. Allord, History of Wetlands in the 

Conterminous Uni ted States, United States Geological Survey Water  
Supply Paper 2425, avai lable at ht tp://water .usgs.gov/nwsum/WSP2425/ 
history.html (last  modified Mar. 7, 1997). 

4 United States Environmental Protect ion Agency, Threats to Wet-
lands, Office of Wet lands, Ocean & Watersheds, EPA 483-F-01-002d 
(Sept . 2001), avai lable at ht tp://www.epa.gov/owow/wet lands/pdf/threats 
.pdf. 
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nounces new limitat ions on the scope of the Act , essent ially 
re-dividing jur isdict ion between federal and state govern-
ments, it  would become impossible to achieve the compre-
hensive restorat ion of our  Nat ion’s waters that  Congress 
intended.  And a holding by this Cour t  that  Congress is 
powerless under the Const itut ion to protect  the wet lands in 
these cases would call into quest ion the validity of other  dec-
ades-old environmental laws, also enacted under  Congress’s 
Commerce Clause author ity, that  protect  clean air , dr inking 
water , endangered species, and other  natural resources.5  
There is, however , no valid basis for  any such holding, as we 
now explain. 
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Congress passed the Clean Water  Act  in 1972 to “ re-
store and maintain the chemical, physical, and biological in-
tegr ity of the Nat ion’s waters.”   33 U.S.C. § 1251(a).   Pr ior  
to 1970, responsibility for  regulat ion of water  pollut ion had 
largely been left  to state and local author it ies.  See Middle-
sex County Sewerage Auth. v. National  Sea Clammers 
Ass’n, 453 U.S. 1, 11 (1981).  By 1972, however , water  pollu-
t ion had become a nat ional cr isis; the state-led system 
proved to be “ineffective,” id., and “inadequate in every vital 
aspect,” S. Rep. No. 92-414 (1972), at 7, repr inted in 1972 
U.S.C.C.A.N. 3668, 3674, ci ted in Milwaukee v. I l l inois, 451 
U.S. 304, 318 (1981).  In response, Congress “establish[ed] an 
all-encompassing program of water pollution regulation,” 
applicable to “virtually all bodies of water.”  I nternational  
Paper  Co. v. Ouel lette, 479 U.S. 481, 492 (1987) (citing Mil -
waukee, 451 U.S. 304).  Congress recognized that protection 
of the integrity of aquatic ecosystems demanded broad fed-

                                                      
5 E.g., Clean Air  Act , 42 U.S.C. §§ 7401-7671q; Safe Dr inking Water  

Act , 42 U.S.C. §§ 300f to 300j -26; Endangered Species Act , 16 U.S.C. 
§§ 1531-1544. 
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eral author ity to cont rol pollut ion, stat ing:  “Water  moves in 
hydrologic cycles and it  is essent ial that  discharge of pollut-
ants be controlled at  the source.”   S. Rep. No. 92-414, at  77 
(1972).  

To this end, Congress redefined the phrase “navigable 
waters,”  which had been used in pr ior  water  pollut ion laws, 
to extend to all “waters of the United States,”  33 U.S.C. 
§ 1362(7).  This redefinit ion reflected Congress’s intent  to 
include within federal jur isdict ion some non-navigable wa-
ters.  See Riverside Bayview, 474 U.S. at  133; see also Natu-
ral  Res. Def. Counci l  v. Cal laway, 392 F. Supp. 685, 686 
(D.D.C. 1975) (Congress intended to extend jur isdict ion over 
the Nat ion’s waters to “ the maximum extent  permissible 
under  the Commerce Clause of the Const itut ion.” ).  As this 
Cour t  held in Riverside Bayview with respect  to the same 
category of “adjacent  wet lands”  at  issue here, Congress ac-
quiesced in this expansive definit ion of federal jur isdict ion 
when it  passed extensive amendments to the Clean Water  
Act  in 1977.   474 U.S. at  136-138.   

Congress’s intent ion to protect  al l  U.S. waters—
including wet lands—is proper ly reflected in the Corps’ “ad-
jacent  wet lands”  regulat ions.  The Corps defines “waters of 
the United States”  to include not  only t radit ional navigable 
waters and their  t r ibutar ies, see e.g., 33 C.F.R. § 328.3(a)(1)-
(4),(5), but  also “ [w]et lands adjacent  to”  any such waters, id. 
§ 328.3(a)(7).  The regulat ions clar ify that  federal jur isdict ion 
is not  defeated by the presence of obstruct ions that  “sepa-
rate”  wet lands from otherwise adjacent  waters:  “The term 
adjacent  means border ing, cont iguous, or  neighbor ing.  Wet-
lands separated from other  waters of the United States by 
man-made dikes or  bar r iers, natural r iver  berms, beach 
dunes and the like are ‘adjacent  wet lands.’”   I d. § 328.3(c). 
Pet it ioners do not  ser iously dispute that  all the wet lands in 
these cases fall within the Corps’ regulatory definit ion and 
thus require a Sect ion 404 permit  as long as the regulat ions 
themselves are valid.   

The Corps does not , as pet it ioners contend, seek to 
regulate all aspects of the hydrological cycle.  Pet it ioners 
and their  amici  at tempt  to por t ray the Corps as an over-
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zealous agency run amok, but  the facts demonstrate other-
wise.  Not  only is the Corps’ jur isdict ion const rained by the 
regulatory definit ion of “waters of the United States,”  the 
Corps also exercises discret ion through the Sect ion 404 
permit t ing process.  A lthough the Corps received an aver-
age of 74,500 Sect ion 404 permit  requests each year  from 
1996 to 1999, a mere three-tenths of one percent  (0.3%) were 
denied.6  Thus, claims that  the Corps overreaches under  Sec-
t ion 404 are belied both by the regulatory limitat ions and, 
empir ically, by the high percentage of permits the Corps 
grants. 
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As this Cour t  held in Riverside Bayview, the Corps 
acted pursuant to clear  statutory author ity in promulgat ing 
its “adjacent wet lands” regulat ions.  474 U.S. at  135.  River -
side Bayview is cont rolling with respect  to the statutory in-
terpretat ion issues in these cases.  Pet it ioners have not  of-
fered any basis in the statute to exclude their  adjacent wet -
lands from federal protect ion.  L ike the adjacent  wet lands in 
Riverside Bayview, the wet lands in these cases are funct ion-
ally connected to navigable-in-fact  waters or  their  t r ibutar -
ies and thus fall within the clear  reach of the Clean Water 
Act . 7   

                                                      
6 See EPA’s Clean Ai r  Budget and the Corps of Engineers Wetlands 

Budget: Hear ing Before the Subcomm. on Clean Ai r , Wetlands, Pr ivate 
Property, and Nuclear  Safety of the Senate Comm. on Envi ronment and 
Publ ic Works, 106th Cong., at  2 (2000) (test imony of Michael Davis, Dep-
uty Assistant  Secretary of the Army for  Civil Works). 

7 Pet it ioners’ amici  claim these cases are really about  “ditches,”  not  
wet lands and t r ibutar ies, and “point  sources”  rather  than “waters of the 
United States,”  arguing that  under the Corps’ 1975 inter im regulat ions 
wet lands connected to t radit ional navigable waters by conveyances such 
as ditches were not  intended to be subject  to federal protect ion.  See Br. of 
Amici Cur iae Foundat ion for  Environmental and Economic Progress et al . 
in Support  of Pet it ioners 21-22.  However, the Corps’ 1975 inter im regula-
t ions did not  use these terms in the obtuse manner urged by amici .  To 
the cont rary, those regulat ions provided that  even wet lands not direct ly 
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This funct ional relat ionship cor responds with the pur-
pose of the Act .  Wet lands maintain the physical  integr i ty of 
downst ream waters by providing impor tant  flood cont rol 
and storm buffer  funct ions.  For  example, the substant ial 
impacts of Hurr icane Kat r ina on the navigable waters of 
L ouisiana and Mississippi in August  2005 were due in par t  to 
the extensive loss of wet lands that  has occurred on the Gulf 
Coast .8  Adjacent  wet lands also maintain the chemical  integ-
r i ty of downstream waters by filter ing and removing exces-
sive nut r ients and other pollutants that  today threaten the 
existence of major  interstate ecosystems such as the Great  
L akes and the Chesapeake Bay.  F inally, wet lands, including 
adjacent  wet lands, play a cr it ical role in ensur ing the bio-
logical  integr i ty of downst ream waters by suppor t ing the 
growth of plants and animals that  form the basis of the 
aquat ic food chain and providing habitat  for  fish that  spawn 
in wet lands and move to open waters later  in life.9   

                                                      
adjacent  or  cont iguous to t radit ional navigable waters or  their  t r ibutar ies 
could come within the Corps’ jur isdict ion where necessary for  the protec-
t ion of water  quality.  40 Fed. Reg. 31325 (codifying 33 C.F.R. 
§ 209.120(d)(2)(i)).  Read as a whole, the Corps’ regulat ions offer  no sup-
por t  for  amici ’s narrow construct ion. There is no reason that  a water  may 
not  be both a “point  source”  and a “water  of the United States”  under the 
Act .  Moreover , Congress’s intent  to address al l  sources of pollut ion that  
impair  navigable waters was reaffirmed in the Water  Qualit y Act  of 1987, 
which fur ther  amended the Clean Water  Act  and established a compre-
hensive program for  regulat ing discharges of storm water  run-off.  See 33 
U.S.C. § 1342(p).   

8 See Tim Hirsh, Katr ina Damage Blamed on Wetland Loss, avai l -
able at ht tp://news.bbc.co.uk/2/hi/amer icas/4393852.stm (last  updated Nov. 
1, 2000).   

9 I ndeed, given the cr it ical importance of wet lands to downstream 
waters, every Administ rat ion since 1989 has adopted an express policy of 
“no net  loss”  of wet lands—a policy recent ly expanded to include an “over-
all increase”  of wet lands on a nat ional basis.  See, e.g., Fact Sheet: Presi -
dent Announces Wetlands I ni tiative on Earth Day (2004), avai lable at 
ht tp://www.whitehouse.gov/news/releases/2004/04/20040422-1.html.  This 
policy is implemented pr imar ily through the § 404 permit t ing program.  
Comprehensive federal jur isdict ion over  wet lands as waters of the United 
States is absolutely essent ial to meet  this nat ional goal. 
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The broad scope of Clean Water  Act  jur isdict ion over 
adjacent  wet lands affirmed by the Cour t  in Riverside Bay-
view was not  affected by this Court ’s holding in SWANCC.  
There, the Court  expressly recognized that  waters are sub-
ject  to federal jur isdict ion where they have a “significant  
nexus”  with t radit ional navigable waters, and that  in 1977 
Congress acquiesced in the Corps’ broad author ity over  fill-
ing of adjacent  wet lands as necessary to protect  t radit ional 
navigable waters.  531 U.S. at   170-171 (cit ing Riverside 
Bayview, 474 U.S. at  136).  SWANCC rejected the Corps’ 
assert ion of jur isdict ion over  an abandoned, water -filled min-
ing site located wholly within I llinois where the only basis 
for  jur isdict ion was its use by migratory birds—because 
there was no connect ion with t radit ional navigable waters or  
their  t r ibutar ies.  Unlike the isolated ponds in SWANCC, 
the type of wet lands here have impor tant  funct ional connec-
t ions to, and result ing impacts on, t radit ional navigable wa-
ters. 
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The Cour t  established in Riverside Bayview that  Con-
gress intended, at  a minimum, that  jur isdict ion under  the 
Act  cover  wet lands abut t ing t radit ional navigable waters.  
474 U.S. at  137.  To the extent  that  any ambiguity remains 
about  whether  the Act  reaches wet lands adjacent  to tr ibu-
tar ies of t radit ional navigable waters, this Court  should de-
fer  to the Corps’ interpretat ion of the Act , just  as it  did in 
Riverside Bayview.  “An agency’s const ruct ion of a statute it  
is charged with enforcing is ent it led to deference if it  is rea-
sonable and not  in conflict  with the expressed intent  of Con-
gress.”   I d. at  131; see Chevron U.S.A., I nc. v. Natural  Res. 
Def. Counci l , I nc., 467 U.S. 837, 842 (1984); see also Uni ted 
States v. Mead Corp., 533 U.S. 218, 229 (2001) (it  is “appar-
ent  from the agency’s generally confer red author ity and 
other  statutory circumstances that  Congress would expect  
the agency to be able to speak with the force of law when it  
addresses ambiguity in the statute or  fills a space in the en-
acted law”).   
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The Corps’ conclusion that  wet lands adjacent  to t r ibu-
tar ies of navigable-in-fact  waters and wet lands separated 
from such t r ibutar ies only by a man-made berm are jur isdic-
t ional is well supported and reasonable.  As this Cour t  noted 
in Riverside Bayview:   

[W]et lands that  are not  flooded by adjacent waters 
may st ill tend to drain into those waters.  I n such 
circumstances, the Corps has concluded that  wet -
lands may serve to filter  and pur ify water draining 
into adjacent  bodies of water , see 33 C.F.R. 
§ 320.4(b)(2)(vii) (1985), and to slow the flow of sur -
face runoff into lakes, r ivers, and st reams and thus 
prevent  flooding and erosion, see § 320.4(b)(2)(iv) 
and (v).  I n addit ion, adjacent  wet lands may “serve 
significant  natural biological funct ions, including 
food chain product ion, general habitat , and nest ing, 
spawning, rear ing and rest ing sites for  aquat ic . . . 
species.”   § 320.4(b)(2)(i).   

474 U.S. at  134-135.  Here, as in Riverside Bayview, it  was 
reasonable for  the Corps to conclude that  the adjacent wet -
lands fall within the Act . 10 

                                                      
10 The Court  in SWANCC noted that  the Corps’ or iginal  regulat ions 

published in 1974 defined “navigable waters”  narrowly, consistent  with 
pr ior  federal statutes.  531 U.S. at  168.  However, there is evidence that  
the Corps may have intent ionally construed Congress’s intent  in the Clean 
Water  Act  too narrowly.  See L ance D. Wood, Don’t Be Misled: Clean 
Water  Act Jur isdiction Extends to Al l  Non-Navigable Tr ibutar ies of the 
Tradi tional  Navigable Waters and to Thei r  Adjacent Wetlands, 34 EL R 
10187, 10211-10212 (Feb. 2004) (at taching let ter  from counsel who repre-
sented the Corps in 1974, stat ing that  at  that  t ime the Corps’ decision 
makers and senior  at torneys knew that  Congress had intended jur isdic-
t ion under the Act  to extend much fur ther  than the pr ior  statutory defini-
t ion of “navigable waters,”  but  that  they never theless reasser ted the 
previous narrower scope for  polit ical reasons and with an understanding 
that  the interpretat ion in all probability would be reversed in the cour ts 
as cont rary to the intent  of Congress, as in fact  occurred in Cal laway).  
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The Rapanos pet it ioners and some amici  argue that  ju-
r isdict ion under  Sect ion 404 of the Act  reaches no fur ther 
than wet lands direct ly abut t ing t radit ional navigable wa-
ters.  See, e.g., Rapanos Br . 11.  Pet it ioners point  to nothing 
in the statute or  its legislat ive history to support  this argu-
ment .  I ndeed, one former  Corps official has est imated that  if 
the definit ion of “waters of the United States”  were inter-
preted to embrace only t radit ional navigable waters and 
their  abut t ing wet lands, the result  would be to exclude from 
Clean Water  Act  coverage—and thus federal protect ion—
more than 99% of the waters now understood to be covered 
by the Act .  See Wood, supra n.10, at  10192-10193.  Conse-
quent ly, such a const ruct ion makes no sense, as it  would 
fundamentally defeat  the Act ’s core purpose of ensur ing that  
federal jur isdict ion is sufficient  to successfully combat  water 
pollut ion.  

Moreover , the effect  of this massive cur tailment of fed-
eral jur isdict ion would not  be limited to the filling of wet-
lands.  The rest r ict ive definit ion advanced by pet it ioners 
also would gut  the “point  source”  pollut ion-discharge prohi-
bit ion under  Sect ion 402 of the Act  and other  impor tant  pro-
grams relat ing to water  quality because the statutory terms 
mater ial to this case are similar ly cr it ical throughout  the 
Act .  See 33 U.S.C. § 1342; see also 43 Op. At t ’y Gen. 197, at  
200-201 (Sept . 5, 1979) (“The term ‘navigable waters’ . . . is a 
linchpin of the Act . . . .  I ts definit ion is not  specific to § 404, 
but  is included among the Act ’s general provisions.” ).  Thus, 
pet it ioners’ proposed interpretat ion would immunize from 
federal regulat ion disposal of oil, chemicals, and other  pollut-
ants into the vast  major ity of our Nat ion’s wet lands and wa-
terways. 

The Carabel l  pet it ioners advance an alternat ive inter-
pretat ion convenient ly suited to the part icular  facts of their  
case.  They suggest  that  Congress intended to limit  jur isdic-
t ion under  the Act  to wet lands that  flow cont inuously into 
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waters that  are navigable-in-fact .  See Carabell Br . 19.  But  
the Act  simply does not  include any such restr ict ions.   

Pet it ioners’ statutory arguments cannot  be understood 
as a ser ious effor t  to discern the intent  of Congress.  Rather , 
they are a t ransparent  at tempt  to have this Cour t  reverse 
three decades of set t led legislat ive policy.  The Cour t  should 
take this opportunity to make clear  that  the holding of Riv-
erside Bayview cont rols when it  comes to the Corps’ jur is-
dict ion over  wet lands funct ionally connected to navigable-in-
fact  waters.  The changes to the scope of the Clean Water 
Act  advocated by pet it ioners must  be sought  from Congress, 
not  the cour ts.

F inally, this Cour t  should reject  pet it ioners’ argument 
that  the Cour t  must  const rue the scope of federal jur isdic-
t ion narrowly under  the canon of const itut ional avoidance.  
See Carabell Br . 31; Rapanos Br . 22.  This doct r ine ar ises 
“only when there are ser ious concerns about  the statute’s 
const itut ionality.”   Harr is v. Uni ted States, 536 U.S. 545, 555 
(2002).  As demonstrated in Par t  I I  below, the Corps’ inter-
pretat ion of the Clean Water  Act  to cover  “adjacent wet -
lands” does not  even come close to “ invok[ing] the outer  lim-
its of Congress’ power .”   Cf. SWANCC, 531 U.S. at  172 (cit -
ing Edward J. DeBar tolo Corp. v. F lor ida Gul f Coast Bldg. 
& Constr . Trades Counci l , 485 U.S. 568, 575 (1988)).  Nor , as 
discussed in Part  I I I  below, does this interpretat ion “alter [] 
the federal-state framework by permit t ing federal en-
croachment upon a t radit ional state power .”   I d. (cit ing 
Uni ted States v. Bass, 404 U.S. 336, 349 (1971)). 
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This Cour t  has ident ified three general categor ies of 
regulat ion in which Congress may engage pursuant  to its 
plenary power  over interstate commerce:  (1) regulat ion of 
the “channels of interstate commerce” ; (2) regulat ion of “ the 
inst rumentalit ies of interstate commerce, and persons or 
things in interstate commerce” ; and (3) regulat ion of “act ivi-
t ies that  substant ially affect  interstate commerce.”   Gonza-
les v. Raich, 125 S. Ct . 2195, 2205 (2005).  Federal jur isdic-
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t ion over  the “adjacent wet lands”  in these cases fits com-
for tably within both the first  and third categor ies.    

R9}¼Ä ��  ¨ ¡ ��¨ � ¦ ¨ �
��u"Â��  �� � ¦ ¤ ¥ �
��¡�w.� § ¥ � � ��¦.q-�Lq   ¨ Å � ¦ ¥   ¨ � ¡
u.¢�q   ¥ �
¨ ¦ ¨ �
�
¥ ¤"p�¥ Â
¨ À ¥ Å�¤ � � ¥ ¦ �   ¡ �
  �
¦ � � ¦ ¡�y�£�¥ ����� ¤ ¡
u.¢'y���Á�Á��   � �
Æ } w.� § ¥ � � ��¦ � � ¦ ¤ ¥ ����¡ �
  � Â
¨ ���Çv
¤ �����Èy'�
��¦   ��¤
v � �
� ¦ ¨ ����¡�p�� � � ¡ ¡ ¥   ¿Bq-��p�¥ Â
¨ À ¥ Å�¨ ¤ ¨ ¦ ¿

I t  is well set t led that  “ [t ]he power  to regulate commerce 
comprehends the cont rol for  that  purpose, and to the extent  
necessary, of all the navigable waters of the United States.”  
Gi lman v. Ci ty of Phi la., 70 U.S. (3 Wall.) 713, 724-725 (1866) 
(cit ing Gibbons v. Ogden, 22 U.S. (9 Wheat .) 1 (1824)).  Con-
gress has the power  to “ take al l  needed measures to pre-
serve the navigability of the navigable water  course of the 
count ry.”   Uni ted States v. Rio Grande Dam & I r r igation 
Co., 174 U.S. 690, 703 (1899) (emphasis added).  This power 
is not  limited to the navigable port ion of a waterway, but  
applies to any substant ial threat  to the navigable capacity 
“wherever  done or  however  done.”   I d. at  708.  “ [C]ontrol 
over  the non-navigable par ts of a r iver  may be essent ial or  
desirable in the interests of the navigable por t ions . . . .”   
Oklahoma ex rel . Phi l l ips v. Guy F. Atkinson Co., 313 U.S. 
508, 525 (1941).  “F lood protect ion”  along with “watershed 
development”  are “parts of commerce cont rol,”  and thus 
“ the power  of flood cont rol extends to the t r ibutar ies of 
navigable st reams.”  I d. (quot ing Uni ted States v. Appala-
chian Power  Co., 311 U.S. 377, 426 (1940)).     

Congress’s author ity to regulate filling of wet lands is 
suppor ted by its “channels”  power  because wet lands play an 
impor tant  role in flood control that  affects navigability 
downst ream.  A single acre of wet lands can store more than 
one million gallons of water .11  That  absorpt ive ability allows 
wet lands adjacent  to t r ibutar ies of t radit ional navigable wa-
ters to intercept  storm run-off and slowly release or  evapo-

                                                      
11 United States Environmental Protect ion Agency, Functions and 

Values of Wetlands, EPA 843-F-01-002c (Sept . 2001), avai lable at 
ht tp://www.epa.gov/owow/wet lands/pdf/fun_val.pdf.   
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rate water  after  peak flow has subsided, thereby regulat ing 
water  levels and reducing downst ream flood damage.12  
Freshwater  wet lands, including forested wet lands, located 
along the upper  par ts of r iver  systems are thought  to play a 
par t icular ly impor tant  role in flood prevent ion.13   

Because non-navigable t r ibutar ies may comprise more 
than three-quar ters of the total waterway length in a r iver 
network,14 the funct ional cont r ibut ion of wet lands adjacent 
to these t r ibutar ies is cr it ically important  to flood cont rol.  
Moreover , since floodwaters can t ravel over  or  under  berms 
and minor  obst ruct ions, wet lands direct ly adjacent  to t r ibu-
tar ies serve as effect ive storm-water  buffers even when 
those wet lands do not  have surface water  connect ions with 
the water  bodies that  they are protect ing.   

Fur ther , this Cour t  has held that  the extent  to which a 
par t icular  wet land will alleviate flood condit ions does not  
bear  on the const itut ional analysis.  A tkinson, 313 U.S. at  
527.  “ [T]he decision as to what watersheds should be con-
t rolled (and what  methods should be employed) in order  to 
protect  the var ious ar ter ies of interstate commerce from the 
disasters of floods”  is left  to Congress, not  the cour ts.  I d. at  
528. 

                                                      
12 See William J. Mitsch & James G. Gosselink, Wetlands 584 (2d ed. 

2000) (“Because it  is usually the peak flows that  produce flood damage, the 
effect  of the wet land area is to reduce the danger of flooding.” ). 

13 Paul F. Scodar i, Wetlands Protection:  The Role of Economics 21 
(1990); Theda Braddock, Wetlands:  An I ntroduction to Ecology, the Law, 
and Permi tting (1995) (“ [T]he presence of vegetat ion and forests in par-
t icular  can enhance this funct ion through the creat ion of great  roughness 
or  fr ict ion which can slow floodwater  velocit ies.” ).   

14 See Judith L . Meyer et  al., Where Rivers Are Born: The Scienti fic 
I mperative for  Defending Smal l  Streams and Wetlands 6-7 (2003), avai l -
able at ht tp://www.amer icanr ivers.org/site/DocServer /WhereRiversAre-
Born1.pdf. 
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Jur isdict ion over  adjacent  wet lands also is necessary to 
protect  our  Nat ion’s waters from pollut ion.  I n Uni ted States 
v. Ashland Oi l  &  Transpor tation Co., 504 F.2d 1317 (6th Cir . 
1974), the Sixth Circuit  noted that  “water  pollut ion is . . . a 
direct  threat  to navigat ion.”   I d. at  1325 (cit ing Kernan v. 
Amer ican Dredging Co., 355 U.S. 426, 427 (1958)).  Applying 
Atkinson, the cour t  in Ashland Oi l  held that  as “ the power 
of flood control extends to the t r ibutar ies of navigable 
st reams . . . the power  of pollut ion control extends to the 
t r ibutar ies of navigable st reams likewise.”   I d. at  1327 (in-
ternal quotat ion marks omit ted).  

This Court  has cited with approval the holding in Ash-
land Oi l .  Addressing the const itut ionality of the Sur face 
Mining Act , which established nat ional standards addressing 
environmental degradat ion caused by mining operat ions, the 
Cour t  in Hodel  v. Vi rginia Sur face Mining & Reclamation 
Ass’n “agree[d] with the lower  federal cour ts that  have uni-
formly found the power conferred by the Commerce Clause 
broad enough to permit  congressional regulat ion of act ivit ies 
causing air  or  water  pollut ion, or  other environmental haz-
ards that  may have effects in more than one State.”   452 U.S. 
264, 282 (1981) (cit ing e.g., Ashland Oi l ). 

Based on this author ity, all cour ts of appeal that  have 
considered the mat ter  have held that  the Clean Water  Act ’s 
prohibit ion of the discharge of pollutants and fill mater ial 
into navigable-in-fact  waters, their  t r ibutar ies, and adjacent 
wet lands is author ized under  Congress’s “channels”  power 
even if there is no effect  on navigability.  I n Uni ted States v. 
Deaton, 332 F.3d 698 (4th Cir . 2003), which involved facts 
similar  to those in Rapanos, a unanimous Four th Circuit  
panel concluded that  “Congress’s author ity over the chan-
nels of commerce is . . . broad enough to allow it  to legislate, 
as it  did in the Clean Water  Act , to prevent the use of navi-
gable waters for  injur ious purposes.”   I d. at  707 (quot ing 
Caminetti  v. Uni ted States, 242 U.S. 470, 491 (1917)).  

I n Uni ted States v. Gerke Excavating, I nc., a unanimous 
Seventh Circuit  panel agreed.  Judge Posner  observed that  
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“Congress may forbid the pollut ion of navigable waters even 
if the pollut ion has no effect  on navigability.”   412 F.3d 804, 
807 (7th Cir . 2005).  He cont inued, “ it  doesn’t  mat ter  
whether  the object ion to allowing the Gerkes of this wor ld to 
dry out  wet lands is that  the effect  may be to reduce water  
levels in navigable waterways to the point  at  which naviga-
t ion would be affected or  that  the effect  may be to increase 
the level of pollut ion in such waters by reducing the supply 
of unpolluted wet lands water .”   I d. 

Because any pollutant  or  fill mater ial discharged into a 
t r ibutary of a navigable-in-fact  waterway “has the potent ial 
to move downst ream and degrade the quality of the naviga-
ble waters themselves,”  Deaton, 332 F.3d at  707, Congress’s 
author ity is broad enough to allow it  to legislate—as it  did in 
the Clean Water  Act—to protect  against  pollut ion of navi-
gable-in-fact  waters by regulat ing funct ionally connected 
wet lands.15  Regardless of whether  pollut ion takes place in 
navigable-in-fact  waters, or  flows direct ly there from 
neighbor ing wet lands (Riverside Bayview), or  flows there 
through t r ibutar ies of navigable-in-fact  waters (Rapanos), 
water  is water , and there is no consti tutional  dist inct ion 
based on the nature or  locat ion of the discharge.  Nor  does 
the presence of a berm that  arguably inter rupts the down-
st ream flow of water  from adjacent  wet lands (Carabel l ) af-
fect  Congress’s power  to protect  t radit ional navigable wa-
ters by preserving the connected wet lands’ essent ial role in 
ensur ing flood control, maintaining proper nut r ient  levels, 
filter ing sediments and pollutants, and providing habitat .  
Even where there is lit t le or  no downstream flow, adjacent 

                                                      
15 At  a recent  congressional hear ing before the Subcommit tee on 

Water  Resources and Environment , Rep. Gilchrest  descr ibed a dye ex-
per iment  conducted by the Corps on the proper ty at  issue in Deaton:  The 
Corps dropped a lit t le dye in the drainage ditch adjacent  to the proper ty 
and learned that  when it  became soluble, it  t raveled all the way to the 
Wicomico River—a t idal basin of the Chesapeake Bay.  I nconsistent 
Regulation of Wetlands and Other  Waters:  Hear ing Before the Subcomm. 
on Water  Resources and Envi ronment of the House Comm. on Transpor-
tation and I nfrastructure, 108th Cong., at  4 (2004). 
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wet lands st ill perform essent ial downst ream funct ions that  
are threatened if the wet lands are lost  to condominiums and 
shopping malls. 

The Clean Water  Act ’s “adjacent  wet lands”  jur isdic-
t ional framework survives const itut ional scrut iny even if it  
may reach some instances where there is no demonstrated 
threat  to the integr ity of t radit ional navigable waters.  Con-
gress may, for  example, prohibit  the discharge of deleter ious 
substances into wet lands adjacent  to t r ibutar ies of naviga-
ble-in-fact  waters without  subject ing its regime to judicial 
review of the likelihood that  each wet land has a significant  
effect  on navigable waters.  This is so for  two reasons.  First , 
small instances add up:  “Congress . . . may decide that  the 
aggregate effect  of all the individual instances of discharge 
. . . just ifies regulat ing each of them.”   Deaton, 332 F.3d at  
707 (cit ing Wickard v. F i lburn, 317 U.S. 111 (1942)).  Second, 
Congress may draw rat ional lines to prevent  harm, without  
requir ing that  every case be tested to see whether  there is 
an instance of the harm threatened:  “Where the class of ac-
t ivit ies is regulated and that  class is within the reach of fed-
eral power, the cour ts have no power  ‘to excise, as t r ivial, 
individual instances’ of the class,”  Perez v. Uni ted States, 402 
U.S. 146, 154 (1971) (citat ions omit ted).  Thus, federal jur is-
dict ion is not  dependent on showing a par t icular  threat  in a 
par t icular  case to part icular  navigable waters.  Congress has 
the power  to implement rat ional jur isdict ional rules neces-
sary to protect  navigable waters, and the Corps may then 
const itut ionally assert  such jur isdict ion without  a showing of 
a specific threat  in each individual case. 

This Cour t  in Riverside Bayview recognized as much 
when it  noted that  not  every wet land that  falls within the 
Corps’ jur isdict ion necessar ily is an asset  to navigable wa-
ters.  I f a given wet land is “ in fact  lacking in impor tance to 
the aquat ic environment—or where its impor tance is out -
weighed by other  values—the Corps may always allow de-
velopment  of the wet land for  other  uses simply by issuing a 
permit .”   474 U.S. at  135 n.9.  Though the scope of the threat  
to navigable-in-fact  waters may be relevant  to the Corps’ 
permit  decision, it  does not  bear  on the determinat ion of fed-
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eral wet lands jur isdict ion or  on the const itut ionality of Con-
gress’s regulatory regime to protect  and preserve navigable 
channels of commerce. 
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Federal jur isdict ion over  adjacent wet lands also falls 
within Congress’s ability to regulate “purely local act ivit ies 
that  are par t  of an economic ‘class of act ivit ies’ that  have a 
substant ial effect  on interstate commerce.”   See Raich, 125 
S. Ct . at  2205.  Federal power  over  local act ivit ies may be 
necessary and proper  to Congress’s regulat ion of interstate 
commerce.  I d. at  2216 (Scalia, J., concurr ing).   

“Judicial review in this area is influenced above all by 
the fact  that  the Commerce Clause is a grant  of plenary au-
thor ity to Congress.  This power is ‘complete in itself, may 
be exercised to its utmost  extent , and acknowledges no limi-
tat ions other than are prescr ibed in the const itut ion.’”   Ho-
del , 452 U.S. at  276 (quot ing Gibbons, 22 U.S. (9 Wheat .) at  
196) (citat ions omit ted).  The key inquiry is whether  there is 
a rat ional basis for  Congress’s determinat ion that  the class 
of act ivit ies substant ially affects interstate commerce and 
whether  the means that  Congress employed are reasonably 
tailored to the object ives of the statute.  Hear t of Atlanta 
Motel , I nc. v. Uni ted States, 379 U.S. 241, 258 (1964).  The 
Cour t  will uphold a reasonably well-tailored regulat ion of 
economic act ivity under the Commerce Clause unless it  “ is 
clear that  there is no rat ional basis”  for  a determinat ion that  
the regulated act ivity substant ially affects interstate com-
merce.  FERC v. Mississippi , 456 U.S. 742, 753-754 (1982).   
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The act ivit ies regulated under  the Clean Water  Act  are 
obviously and overwhelmingly economic in nature. Dis-
charges of pollutants into sur face waters occur  pr imar ily as 
a result  of indust r ial and commercial operat ions, including 
manufactur ing, const ruct ion, resource ext ract ion, land de-
velopment , agr iculture, and waste disposal.  See, e.g., 40 
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C.F.R. pts. 403-610 (list ing CWA effluent  guidelines for  73 
categor ies of industr ial act ivit ies, which fill over  1500 pages 
of the Code of Federal Regulat ions).  Similar ly, dredging 
and filling of wet lands regulated under Sect ion 404 are 
cost ly act ivit ies that  are under taken by commercial interests 
for  monetary gain.  See Thomas E. Dahl, Status and Trends 
of Wetlands in the Conterminous Uni ted States 1986 to 1997, 
at  12 (2000).   

The facts here demonstrate the inherent ly economic na-
ture of the act ivit ies regulated under  the Act .  Through their  
development  corporat ion, the Carabel l  pet it ioners sought to 
drain a wet land in order  to build their  proposed 112-unit  
mult i-building condominium complex.  The Rapanos pet i-
t ioners and their  var ious corporat ions had to level the 
ground and dump sand into numerous wet lands in order  to 
build their  roads and shopping center .  The wet lands at  issue 
in both cases were owned by corporate ent it ies seeking 
profit  for  their  shareholders, not  by individuals with non-
economic intent ions.  The proposed dest ruct ion of wet lands 
in these cases represented substant ial and integral steps in 
pet it ioners’ construct ion projects and, as such, const ituted 
economic act ivit ies for  Commerce Clause purposes.   
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I n Hodel , the Cour t  upheld Congress’s Commerce 
Clause author ity to regulate local sur face mining act ivit ies 
because of the cumulat ive effects on interstate commerce of 
“dest roying or  diminishing the ut ility of land for  commercial, 
industr ial, resident ial, recreat ional, agr icultural, and for-
est ry purposes, by causing erosion and landslides, by con-
t r ibut ing to floods, by pollut ing the water , by dest roying fish 
and wildlife habitats, by impair ing natural beauty, by dam-
aging the proper ty of cit izens, by creat ing hazards danger-
ous to life and proper ty by degrading the quality of life in 
local communit ies, and by counteract ing governmental pro-
grams and effor ts to conserve soil, water , and other  natural 
resources.”   452 U.S. at  277.  As was t rue of the int rastate 



22 

 

sur face mining act ivit ies in Hodel , the discharge of pollut -
ants or  other  fill mater ial into wet lands adjacent  to t r ibutar-
ies of t radit ional navigable waters impairs or  eliminates a 
number  of valuable ecological funct ions, leading to the same 
environmental harms and associated burdens on interstate 
commerce.  These wet land funct ions include:  

(a) F lood Control .  The flood-control funct ion of wet -
lands has significant  impacts on the economy.16  I n a 1978 
study, the Corps est imated that  wet lands provided 75% of 
the natural water  storage in the Char les River watershed 
and that  loss of the flood-control funct ion of these wet lands 
would lead to $18 million in flood damage per  year .17  The 
loss of flood-control services can have t remendous economic 
consequences.  F loods killed 835 people and caused approxi-
mately $41.5 billion wor th of damage between 1994 and 
2003.18  The 1993 Midwest  flood, which was exacerbated by 
the loss of wet lands in the Mississippi River  watershed, 
killed 70 people and dest royed approximately $18 billion in 
homes, businesses, and crops.19 

(b) Pol lutant and Nutr ient Removal .  Wet lands re-
move pollutants—including toxic chemicals, sediments, and 
harmful levels of nut r ients like nit rogen and phosphorus—
from waters of the United States.  See United States Dep’t  

                                                      
16 According to the Corps’ evaluat ion of the Carabell proposal:  

“Wet lands located on the parcel likely provide floodwater  storage due to 
the fact  that  the site contains clay soils and the parcel appears to be a de-
pressional area.”   United States Army Corps of Engineers, Depar tment  of 
the Army Permit  Evaluat ion, F ile No. 99-250-002-1, at  6-7 (C.A.J.A. 107-
108). 

17 Francis R. Thibodeau & Bart  D. Ost ro, An Economic Analysis of 
Wetlands Protection, J. Envt l. Mgmt. 19, 22 (1981); see also 123 Cong. 
Rec. 38994 (1977) (Statement  of Rep. L ehman) (not ing that  wet lands pro-
vide $140 billion worth of flood control and water  pur ificat ion services).   

18 United States Army Corps of Engineers, Annual  F lood Damage 
Report to Congress for  F iscal  Year 2003, tables 4 & 5 (June 2003), avai l -
able at ht tp://www.usace.army.mil/inet /funct ions/cw/cecwe/flood2003/. 

19 Bret t  Hulsey & Geoff Tichenor, A Cal l  for  F lood Secur i ty 
Through Wetland Protection, Nat ional Wet lands Newslet ter  3-4 (May-
June 2000). 
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of Agr ic., Econ. Res. Serv., “Dead Zone” in the Gul f: Ad-
dressing Agr icul ture’s Contr ibution, Amber  Waves 8 (Nov. 
2003) (USDA, Amber  Waves).  Pollutant  removal generally 
occurs in two stages: filt rat ion and withdrawal.  Office of 
Technology Assessment , Wetlands:  Their  Use and Regula-
tion 48 (1984) (OTA).  F ilt rat ion occurs as pollutants precipi-
tate out  of the slow-moving waters in the wet lands.  With-
drawal occurs either  when those pollutants are bound up in 
the wet lands’ biomass (i .e., plant  mat ter) and subst rate or  
when complex biochemical processes in the wet lands conver t  
the chemical compounds into ecologically inert  forms.  See 
Scodar i, supra n.13, at  14.  While all wet lands serve as nut r i-
ent  and sediment  t raps to some degree, those with fine, an-
oxic sediments, such as the forested wet lands in these cases, 
are part icular ly well suited to stor ing and removing nutr i-
ents.  I d.  I n the absence of wet lands, increased levels of ag-
r icultural run-off and other  pollutant -saturated wastewater 
make their  way direct ly into t r ibutar ies and then into other 
economically valuable waters of the United States. 

The effects of nut r ient  pollut ion can be devastat ing.  A 
number  of significant  commercial fishing grounds, including 
the Gulf of Mexico and the Chesapeake Bay, cur rent ly suffer  
from a condit ion of depleted oxygen content  known as “hy-
poxia”  due to elevated levels of nit rogen, phosphorus, and 
other  nut r ients in the r ivers that  flow into these water  bod-
ies.  The hypoxic zone in the Gulf of Mexico doubled in size, 
to 18,000 square kilometers, after  the 1993 Midwest  F loods.20  
Hypoxia reduces biological product ivity and leads to fish 
kills, creat ing expansive areas of water  known as “dead 
zones” that  are essent ially devoid of life.  See USDA, Amber 
Waves 8.  The loss of product ivity in the Chesapeake Bay, 
Gulf of Mexico and other  key fishing grounds that  are cur-
rent ly suffer ing from nut r ient  pollut ion would have signifi-
cant  impacts on the nat ional economy.  According to the De-

                                                      
20 Nat ional Centers for  Coastal Ocean Science, Hypoxia in the Gul f 

of Mexico, at ht tp://oceanservice.noaa.gov/products/pubs_hypox.html (last  
visited Jan. 11, 2006). 
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par tment  of Commerce, Amer icans spent  over  $61.9 billion 
on seafood products in 2004.  Nat ional Mar ine Fisher ies Ser-
vice, F isher ies of the Uni ted States:  2004 (2005); see also Na-
t ional Academy of Sciences, Clean Coastal  Waters: Under-
standing and Reducing the Effects of Nutr ient Pol lution 111 
(2000) (repor t ing the results of a study that  found that  re-
stor ing 100,000 acres of wet lands in the Mississippi River 
basin would provide an economic benefit  of between $11.8 
and $40 billion based on increases in water  quality).21  

F inally, wet lands adjacent  to t r ibutar ies play a key role 
in filter ing out  sediments that  would otherwise harm t radi-
t ional navigable waters.  These wet lands may remove up to 
80% of suspended sediments from the water that  flows 
through them.22  Sedimentat ion is a major  threat  to commer-
cially-impor tant  fish species such as salmon, which spawn in 
freshwater  st reams and need clean water  to ensure that  
their  eggs receive enough oxygen to survive.   

(c) F isher ies and Other  Wi ldl i fe Habi tat Support.  Ad-
jacent wet lands also serve habitat  needs of economically sig-
nificant  wildlife species.  Wet lands are more effect ive pro-
ducers and exporters of useful nut r ients than terrest r ial sys-
tems.  Scodar i, supra n.13, at  15.  Forested wet lands such as 
those at  issue here can produce 7-14 metr ic tons of biomass 
per  hectare each year .  OTA, supra p. 23, at  59.  As this ma-
ter ial decomposes, it  suppor ts the growth of the inver te-
brate populat ions that  form the basis of the aquat ic food 
chain.  I d. at  58.  Thus, eliminat ion of this source of natural 
mater ial, either  through development  of the wet land or  the 

                                                      
21 These commercial impacts extend beyond fisher ies.  One study re-

cent ly est imated that  the boat ing, recreat ional fishing, and swimming 
benefits result ing from the decrease in nutr ient  loading as a consequence 
of Clean Water  Act  regulat ion were between $357.9 million and $1.8 bil-
lion.  Cynthia Morgan & Nicole Owens, Benefi ts of Water  Qual i ty Pol icies:  
The Chesapeake Bay, 39 Ecological Econ. 271, 274 (2001).   

22 John F. Elder  & Gerald L . Goddard, Sediment and Nutr ient 
Trapping Efficiency of a Constructed Wetland Near Delavan Lake, Wis-
consin, 1993-1995, avai lable at ht tp://wi.water .usgs.gov/pubs/FS-232-
96/FS_232-96.pdf. 
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sever ing of the sur face water  connect ion between the wet-
land and surrounding waters, depr ives the wildlife popula-
t ion of an impor tant  food source.  Moreover , numerous spe-
cies of commercial and spor t  fish, including pike and large-
mouth bass, rely on temporar ily flooded freshwater  wet-
lands for  spawning grounds.  I d. at  56.  I n addit ion to the 
$61.9 billion in commercial seafood consumpt ion noted above, 
Amer icans spent  $35.6 billion on recreat ional fishing in 2001.  
U.S. F ish & Wildlife Service, 2001 National  Survey of F ish-
ing, Hunting & Wi ldl i fe-Associated Recreation 4 (2002).  
More generally, approximately 82 million U.S. residents par-
t icipated in wildlife-related act ivit ies in 2001, with expendi-
tures related to such act ivit ies totaling $108 billion.  I d.   

While the loss of funct ions associated with any par t icu-
lar  wet land alone might  not  significant ly affect  commerce, it  
is sufficient  that  Congress had a rat ional basis for  concluding 
that  the aggregate commercial impacts stemming from im-
pairment  of these wet land funct ions, including flood cont rol, 
pollutant  filt rat ion, and habitat  support , would have such an 
impact .  See Raich, 125 S. Ct . at  2207-2209; Wickard, 317 
U.S. at  127-128; see also Perez, 402 U.S. at  154.  Given the 
key role that  wet lands play in ensur ing the health and integ-
r ity of the waters of the United States and the impor tance of 
these waters to the nat ional economy, Congress plainly 
could have rat ionally concluded that  the loss of wet lands 
cur rent ly subject  to federal jur isdict ion would have a sub-
stant ial effect  indeed on interstate commerce.  
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Federal author ity under the Commerce Clause to regu-
late intrastate act ivity also is appropr iate where it  is an es-
sent ial par t  of a larger  regulatory scheme.  Raich, 125 S. Ct . 
at  2207.  A  comprehensive regulatory program such as the 
Clean Water  Act  can be upheld without  a specific showing 
that  every facet  of the program is independent ly and di-
rect ly related to a valid congressional goal if the scheme as a 
whole is valid and the challenged provision is an integral 
par t  of that  scheme.  See Hodel  v. I ndiana, 452 U.S. 314, 329 
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n.17 (1981).  This Cour t  recent ly upheld a federal ban on in-
t rastate possession of mar ijuana to avoid creat ing a “gaping 
hole”  in the comprehensive federal drug cont rol scheme. 
Raich, 125 U.S. at  2209.  Because pollutants can harm the 
integr ity of a water  network regardless of whether  they en-
ter  that  network through a large interstate r iver  or  a small 
int rastate t r ibutary, this Cour t  should uphold the Corps’ 
regulat ion of wet lands adjacent  to t r ibutar ies of t radit ional 
navigable waters to avoid creat ing a similar  hole in Con-
gress’s comprehensive scheme to combat  water  pollut ion. 
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Pet it ioners and their  amici  argue that  affirming federal 
jur isdict ion in these cases would violate pr inciples of federal-
ism and undermine the role of the States in protect ing water 
resources.  They advance var ious proposed “ tests”  for  jur is-
dict ion, supposedly in defense of the prerogat ives of the 
States, by which they are effect ively asking this Cour t  to 
divide jur isdict ion over wet lands protect ion between the 
federal government  and the States.  But  the division of ju-
r isdict ion proposed by pet it ioners’ amici  would direct ly con-
flict  with Congress’s stated intent ion to create a comprehen-
sive federal program of water  protect ion.  See I nternational  
Paper  Co. v. Ouel lette, 479 U.S. 481, 486 (1987).   
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I n the context  of this comprehensive federal program, 
Congress chose “ to recognize, preserve, and protect  the 
pr imary responsibilit ies and r ights of States to prevent , re-
duce, and eliminate pollut ion, to plan the development  and 
use (including restorat ion, preservat ion, and enhancement) 
of land and water  resources, and to consult  with the Admin-
ist rator  in the exercise of his author ity under  this chapter .”   
SWANCC, 531 U.S. at  166-167 (quot ing 33 U.S.C. § 1251(b)).  
A ll States, including those that  lack independent  wet lands 
laws, have author ity under  Sect ion 401 of the Act  to part ici-
pate in the federal wet lands permit t ing process to ensure 
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that  permit  decisions are consistent  with each State’s water 
quality standards.  33 U.S.C. § 1341.    

I n addit ion, Sect ion 404(g) of the Act  author izes a State 
to apply to the EPA for  permission “ to administer  its own 
individual and general permit  program for  the discharge of 
dredged or fill mater ial”  into cer tain navigable waters.  By 
incorporat ing Sect ion 404(g) into the Act , Congress “opted 
. . . for  a scheme that  encouraged States to supplant  federal 
cont rol with their  own regulatory programs.”   513 U.S. at  
192 (Stevens, J., dissent ing).23  But  to at tain the nat ional goal 
of restor ing the integr ity of navigable waters, Congress de-
termined that  where States assumed the lead, States would 
implement  and enforce standards no less str ingent  than the 
federal rules.  This cooperat ive federal-state framework 
mandated by Congress necessar ily depends on federal jur is-
dict ion over  all waters of the United States.  Absent  such 
jur isdict ion, the statutory provision permit t ing States to as-
sume pr imacy would be rendered meaningless with respect  
to vast  t racts of cr it ically impor tant  wet lands, and Con-
gress’s goal of consistent  nat ional protect ion would be de-
feated.   

Thus, pet it ioners’ reliance on the Act ’s preamble (33 
U.S.C. § 1251(b)), to argue that  the States are “pr imary,”  is 
wholly misplaced.  The Act  was not  intended to l imi t the 
overarching comprehensive nature of the federal program, 
but  rather  to ensure that  States could play a pr imary role 
wi thin that  program if they so elected.  See S. Rep. No. 92-
414 (explaining that  “ [a] significant  aspect  of the ent ire bill is 
the emphasis placed on development  of a cooperat ive state-
federal approach toward environmental enhancement”  while 
not ing that  the federal government  retains ult imate cont rol 
for  set t ing cer tain water  pollut ion cont rol standards); New 

                                                      
23 This integrated system of environmental regulat ions has state and 

federal components.  See, e.g., 33 U.S.C. § 1251(g) (“Federal agencies shall 
co-operate with State and local agencies to develop comprehensive solu-
t ions to prevent , reduce and eliminate pollut ion in concer t  with programs 
for  managing water  resources.” ).   
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York v. Uni ted States, 505 U.S. 144, 167 (1992) (descr ibing 
legal framework of “cooperative federalism”).  
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Petitioners repeatedly describe federal wetlands pro-
tection as “land use regulation” and argue that it usurps tra-
ditional state powers in this area.  E.g., Rapanos Br. 29; 
Carabell Br. 45.  But that label has no basis in fact.   De-
struction of wetlands and the related threats to downstream 
waters have never been principal subjects of land use law.  
See Cal i fornia Coastal  Comm’n v. Grani te Rock Co., 480 
U.S. 572, 587 (1987); see also Minnesota v. Mi l le Lacs Band 
of Chippewa I ndians, 526 U.S. 172, 204 (1999) (observing 
that  t radit ional State author ity to regulate natural resources 
must be shared when the federal government exercises one 
of its enumerated powers).  I ndeed, pr ior  to 1970, most 
states did not  regulate wet lands impacts, see Jon A. Kusler  
et  al., State Wetland Regulation: Status of Programs and 
Emerging Trends 1 (Ass’n of State Wet land Managers 1994), 
and the losses, as noted above, were massive.   

Moreover , incidental impacts on local author ity do not  
defeat  federal jur isdict ion.  “This Cour t  has upheld as const i-
tut ional any number  of federal statutes enacted under  the 
commerce power  that  preempt  par t icular  exercises of state 
police power .”   Hodel , 452 U.S. at  292 (citat ions omit ted) (re-
ject ing content ion that  mining regulat ions impermissibly 
inter fered with t radit ional state land use powers).  To argue 
that  federal wet lands protect ions should be invalidated be-
cause they int rude on States’ t radit ional regulat ion of land 
use is similar  to arguing that  federal civil r ights legislat ion 
should be invalidated because States t radit ionally regulated 
employment  and business operat ions.  The fact  that  a federal 
program, addressing quintessent ially nat ional problems, 
may indirect ly affect  t radit ional state funct ions is not  a 
proper  reason to disable the federal government  from act-
ing. 
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A core object ive of the Framers in 1787 was to empower  
the federal government to address problems nat ional in 
scope that  the individual States were incapable of solving 
themselves.  The sixth Virginia Resolut ion, approved by the 
Const itut ional Convent ion on July 17, 1787, highlighted this 
pr inciple that  “ the nat ional legislature ought  to possess the 
legislat ive r ights vested in Congress by the confederat ion; 
and moreover , to legislate in all cases for  the general inter-
ests of the union, and also in those to which the States are 
separately incompetent , or  in which the harmony of the 
United States may be inter rupted by the exercise of indi-
vidual L egislat ion.”   Notes of Debates in the Federal Con-
vent ion of 1787, 380 (W.W. Nor ton & Co. ed., 1966).  This 
fundamental pr inciple—that  the federal government  must 
be able to legislate to solve nat ional problems, par t icular ly 
where the States are unable to do so themselves—is just  as 
impor tant  to the pr inciples of federalism as the reservat ion 
to States of their  t radit ional police powers. 

Clean water  and healthy wet lands benefit  the ent ire 
Nat ion, and only a federal program with uniform standards 
can maintain these wet lands and protect  adjacent  waters.  
See general ly Oliver  A. Houck & Michael Rolland, Federal -
ism in Wetlands Regulation:  A Consideration of Delegation 
of Clean Water Act Section 404 and Related Programs to the 
States, 54 Md. L . Rev. 1242, 1252-1253 (1995).  The inherent  
economic incent ives favor ing development  in a purely state-
by-state framework fur ther  highlight  the importance of re-
taining federal jur isdict ion over  adjacent  wet lands.  The 
benefits from development  flow to individual States, while 
many of the costs of wet lands loss are widely dispersed.  See 
SWANCC,  531 U.S. at  195 (Stevens, J., dissent ing); see also 
Gerke, 412 F.3d at  807 (reject ing federalism argument  as 
“ two-edged”  for  “ [t ]he more extensive the wet lands, the 
greater  their  potent ial impor tance as a source of water  to 
keep the navigable waterways full and clean”).  Thus, the 
local costs and benefits of development  should be weighed 
against  nat ional costs and benefits; in the absence of this 
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kind of nat ional calculus, the interests of downst ream States 
are unlikely to be adequately considered.   

Congress has t radit ionally enjoyed the Commerce 
Clause power  to prevent the “dest ruct ive interstate compe-
t it ion”  that  ar ises where different  States offer  uneven levels 
of environmental protect ion.  See Hodel , 452 U.S. at  282 (up-
holding congressional finding that  nat ionwide surface mining 
and reclamat ion standards are essent ial to ensure that  inter-
state compet it ion does not  undermine the ability of individ-
ual States to maintain adequate standards within their  bor-
ders).  I n the context  of wet lands regulat ion, “ [i]f [develop-
ment] pressures are to be tempered in favor  of wet lands 
preservat ion, there are good reasons for  this regulat ion to be 
federal, reasons that  drove enactment  of the Clean Water 
Act  and sect ion 404 in the first  place. . . .  [U]neven regula-
t ion among the states tended to penalize those that  safe-
guarded the nat ional interest  and to favor  a ‘race to the bot -
tom’ towards maximum development .”   Houck & Rolland, 
supra p. 29, at  1310.   

F inally, the federal-state par tnership that  resulted in 
the implementat ion of the Clean Water  Act  has been highly 
effect ive in achieving the object ives set  by Congress.  Over 
more than three decades, the law has delivered dramat ic re-
duct ions in pollut ion and st ronger protect ion of wet lands re-
sources of great  value to the Amer ican people.  Congress’s 
achievement  in fashioning this framework, and the per form-
ance of both the federal and state governments in making 
the Act  work, have been a signal success.  The vital federal 
role in the preservat ion of water  resources intended by 
Congress in the Clean Water  Act  should be upheld by the 
Cour t . 
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For  the foregoing reasons, the judgments of the cour t  of 
appeals should be affirmed. 
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