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Could SWANCC Be Right? A New Look at the
Legislative History of the Clean Water Act

by Virginia S. Albrecht and Stephen M. Nickelsburg

For over two decades courts and agencies have assumed
that the Clean Water Act (CWA) grants the U.S. Envi-
ronmental Protection Agency (EPA) and the U.S. Army
Corps of Engineers (Corps) jurisdiction over the nation’s
waters to the full extent of the U.S. Congress’ authority un-
der the U.S. Constitution’s Commerce Clause. This belief
led the Corps and EPA to assert CWA jurisdiction over virtu-
ally all waters in the nation, including navigable waters;
non-navigable tributaries; adjacent wetlands; and non-navi-
gable, isolated, intrastate waters and wetlands.

In early 2001, however, the U.S. Supreme Court rejected
the Corps’ assertion of authority over a non-navigable, iso-
lated, intrastate water in Solid Waste Agency of Northern
Cook Countyv. U.S. Army Corps of Engineers (SWANCC)
The Corps had claimed jurisdiction under its “migratory
bird rule,” which asserted jurisdiction over waters that,
among other things, “are or would be used as habitat by . .
migratory birds which cross state lines. 2 Pointing to state-
ments in the Act’s legislative history that the term “naviga-
ble waters” was to be given “the broadest possible constitu-
tional interpretation, unencumbered by agency determina-
tions which have been made or may be made for administra-
tive purposes,” the Corps defended the migratory bird rule
as an exercise of federal power over things having a “sub-
stantial effect” on commerce—the broadest basis of federal
power under the Commerce Clause.’ Rejecting this argu-
ment, the Supreme Court held that Congress did not intend
to exercise its power over things “affecting commerce” in
passing the CWA.* Instead, according to the Court, Congress
intended to exercise only its authority over navigation.
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1. 531 U.S. 159, 31 ELR 20382 (2001).

2. Although commonly referred to as a “rule,” the migratory bird rule
was announced in a legal memorandum prepared by EPA’s general
counsel in 1985. It was later referenced in the Federal Register, see
51Fed.Reg.41208,41217 (Nov. 13, 1986), but it was never promul-
gated through notice-and-comment rulemaking.

3. The commerce power is extremely broad, at least in modern inter-
pretation. It includes three separate categories of regulatory author-
ity: the authority to regulate the instrumentalities of interstate com-
merce, the authority to regulate channels of interstate commerce, and
the authority to regulate other activities and things that alone or in the
aggregate have a substantial effect on interstate commerce. See
United States v. Lopez, 514 U.S. 549, 558-59 (1995).

4. See SWANCC, 531 U.S. at 172-74, 31 ELR at 20384-85.
5. See, e.g., id. at 168 n.3, 31 ELR at 20383 n.3.

This holding works a major change in the landscape of
water and wetland regulation. Although SWANCC specifi-
cally involved only the migratory bird rule, its reasoning ap-
plies to any CWA regulation founded on an “affecting com-
merce” theory of the commerce power, and should apply to
much more than that.® Rather than rubber- stamp federal ju-
risdiction under the almost-anything-goes “affecting com-
merce” theory, courts and agencies must now ask whether
federal jurisdiction over a particular geographic feature was
in fact intended by Congress. Jurisdiction over the tradi-
tional navigable waters has certainly been authorized, as
SWANCC recognized, by the plain language of the CWA.
To regulate beyond the navigable waters, however, courts
and agencies must now look for a clear statement of con-
gressional intent—Ilike, for instance, the clear congressio-
nal intent to regulate wetlands actually abutting navigable
waters that was recognlzed in United States v. Riverside
Bayview Homes.”

The lower courts’ and agencies’ response to SWANCC
has been mixed. One court of appeals has articulated a broad
vision of the import of SWANC C for federal jurisdiction. In
Rice v. Harken Exploration Co..* the U.S. Court of Appeals
for the Fifth Circuit stated that “[u]nder Solid Waste Agency,
it appears that a body of water is subject to regulation under
the [CWA] if the body of water is actually nav1gable orisad-
jacent to an open body of navigable water.””” The court held
that several intermittent streams are not “navigable waters”
and that connections through groundwater cannot establish
]uI‘lSdlCthIl under the Act. Several district courts have fol-
lowed suit."

6. Examples of cases based on the theory that the CWA is as broad as
Congress’ power to regulate things “affecting commerce” include
United States v. TGR Corp., 171 F.3d 762, 764-65, 29 ELR 21059,
21060 (2d Cir. 1999), United States v. Eidson, 108 F.3d 1336,
1341-42,27 ELR 20853, 20854-55 (11th Cir. 1997), Leslie Salt Co.
v. United States, 55 F.3d 1388, 1394-95, 25 ELR 21046, 21049-50
(9th Cir. 1995), Quivira Mining Co. v. EPA, 765 F.2d 126, 129-30,
15 ELR 20530, 20531-32 (10th Cir. 1985), United States v. Texas
Pipe Line Co., 611 F.2d 345, 347, 10 ELR 20184, 20184 (10th Cir.
1979), United States v. Ashland Oil & Transp. Co., 504 F.2d 1317,
1325, 4 ELR 20784, 20788-89 (6th Cir. 1974), and United States v.
Phelps Dodge Corp., 391 F. Supp. 1181, 1185-86, 5 ELR 20308,
20310-11 (D. Ariz. 1975).

7. 474 U.S. 121, 16 ELR 20086 (1985). On June 10, 2002, the U.S. Su-
preme Court issued a writ of certiorari to the U.S. Court of Appeals
for the Ninth Circuit in Borden Ranch Partnership v. Corps of
Eng’rs, No. 01-1243 (9th Cir. June 10, 2002), which presents ques-
tions regarding the activities the Corps is authorized to regulate un-
der the CWA.

8. 250 F.3d 264, 31 ELR 20599 (5th Cir. 2001).
9. Id. at 269, 31 ELR at 20600.

10. See United States v. Rapanos, 190 F. Supp. 2d 1011 (E.D. Mich.
2002) (rejecting jurisdiction over wetlands and stating that
SWANCC “establish[es] a mode of analysis for this Court”); United
States v. Needham, Nos. 01-1897, 01-1898 (W.D. La. Jan. 22, 2002)
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Other courts, however, have attempted to limit SWANCC
to its facts, stating that the Supreme Court’s holding extends
only to the mlgratory bird rule or to non-navigable, isolated,
intrastate waters.'' The agencies have likewise sought to
limit SWANCC’s eftect on the scope of their jurisdiction. A
joint EPA/Corps memorandum issued immediately after
SWANCC sought to limit the decision to waters for which
Jurlsdlctlon was based “solely on the presence of migra-
tory birds.”

There are several possible reasons for this resistance to
SWANCC. Agencies are seldom willing to cede jurisdiction
once exercised. And the lower courts, although they have
no institutional investment in broad agency jurisdiction,
nonetheless face long-entrenched assumptions that the CWA
extends to the broadest possible constitutional bounds.
Moreover, although the SWANCC opinion itself is clear, it
is written in Chief Justice William H. Rehnquist’s signa-
ture spare style, expending only a few paragraphs in reject-
ing the broad theory of CWA jurisdiction and offering no
detailed discussion of why the conventional wisdom has
been wrong.

The thesis of this Article is that the resistance to SWANCC
is unfounded, and that the history of the Federal Water Pol-
lution Control Act (FWPCA) Amendments of 1972 shows
that the Court’s interpretation of Congress’ original intent is
correct. The second and third parts of the Article examine
the history of federal jurisdiction over “navigable waters”
under the CWA and other, older statutes. Given the Act’s re-
medial purpose, could Congress really have meant (as the
Supreme Court appears to have said) to premise the geo-
graphic scope of the Act on traditional concepts of “naviga-
bility”’? What did Congress mean when it stated that the term
“navigable waters” should be given “the broadest possible
constitutional interpretation,” and what were the “agency
determinations” that Congress had sought to overrule? This
examination shows that before 1972 the Corps had taken a
cramped view of “navigable waters” that was far narrower
than the case law would have allowed, that Congress in-
tended to expand federal jurisdiction beyond those previous
administrative determinations to reach the broadest possible
constitutional interpretation of the term “navigable waters,”
and that Congress’ reliance on its power over navigation is
fully consistent with the remedial purposes of the Act. Ex-
tending federal jurisdiction to a// navigable waters and im-
posing a new permit requirement for discharges into those
waters was at the time a significant expansion of federal au-
thority that would dramatically improve the chemical and
biological integrity of the nation’s waters.

The fourth part of the Article sets forth the facts, holding,
and reasoning of SWANCC. The next part examines the im-

(affirming bankruptcy court’s decision that drainage ditch and
bayou are outside federal jurisdiction); United States v. Newdunn
Assocs., 195 F. Supp.2d 751,32 ELR 20573 (E.D. Va. 2002) (reject-
ing jurisdiction over wetlands adjacent to drainage ditches).

11. See, e.g., Headwaters v. Talent Irrigation Dist., 243 F.3d 526, 533,
31 ELR 20535, 20537 (9th Cir. 2001); United States v. Interstate
Gen. Co., 152 F. Supp. 2d 843, 846-47, 31 ELR 20750, 20751 (D.
Md. 2001); United States v. Krilich, 152 F. Supp. 2d 983, 991 n.13,
31 ELR 20787, 20789 n.13 (N.D. I11. 2001); Idaho Rural Council v.
Bosma, 143 F. Supp.2d 1169, 1178 (D. Idaho 2001); United States v.
Buday, 138 F. Supp. 2d 1282, 1289 (D. Mont. 2001).

12. Memorandum from Gary S. Guzy and Robert M. Anderson, Su-
preme Court Ruling Concerning CWA Jurisdiction Over Isolated
Waters (undated; released Jan. 19, 2001) [hereinafter Guzy-Ander-
son Memorandum].

plications of SWANCC for federal CWA jurisdiction, with
specific focus on the Corps’ §404 program. The final part
examines the arguments that are being made for a narrow
reading of SWANCC and explains why they cannot be
squared with the opinion.

History of Federal Authority Over the Navigable
Waters: The Traditional Definition of the Navigable
Waters and the Rivers and Harbors Act of 1899

The Traditional Definition of the Navigable Waters of the
United States

The Constitution does not mention “navigable waters.”
Federal regulatory authority over the navigable waters is in-
stead based on the Commerce Clause, which gives Congress
the power to “regulate Commerce w1th foreign Nations, and
among the several States.”"” Chlef Justice John Marshall
first wrote in Gibbons v. Ogden that Congress’ power to
regulate navigation is inherent in its power to regulate inter-
state and foreign commerce:

Commerce, undoubtedly, is traffic, but it is something
more: it is intercourse. It describes the commercial inter-
course between nations, and parts of nations, in all its
branches, and is regulated by prescribing rules for carry-
ing on that intercourse. The mind can scarcely conceive
a system for regulating commerce between nations,
which shall exclude all laws concerning navigation . . . .
All America understands, and has uniformly under-
stood, the word “commerce,” to comprehend naviga-
tion. . . . The power over commerce, including naviga-
tion, was one of the primary objects for which the people
of America adopted their govemment and must have
been contemplated in forming it."

Gibbons involved Congress’ power to regulate maritime
commerce by licensing vessels operatlng in the coastal
trade. In Gilman v. Philadelphia,'® the Supreme Court made
clear that Congress’ power to regulate interstate commerce
also includes the power to control “all the navigable waters
of the United States which are accessible from a State other
than those in which they lie,” and that this power 1ncludes
the power to keep those waters free of obstructions.'” Con-
gress exercised this authority in the late 19th century by
passing the Rivers and Harbors Act, which authorized the
predecessor of the Corps to protect navigation by regulating
construction, dredge, and ﬁll activities in the navigable wa-
ters of the Umted States.'®

At the time of the passage of the Rivers and Harbors Act,
the “navigable waters of the United States” had a specific
meaning, based in admlralty law. This definition was articu-
lated in The Daniel Ball"

Those rivers must be regarded as public navigable rivers
in law which are navigable in fact. And they are naviga-
ble in fact when they are used, or are susceptible of being
used, in their ordinary condition, as highways for com-

13. U.S. Const. art. I, cl. 8.

14. 22 U.S. (9 Wheat.) 1 (1824).
15. Id. at 189-90.

16. 70 U.S. (3 Wall.) 713 (1865).
17. Id. at 724-25.

18. 33 U.S.C. §§401-413.

19. 77 U.S. (10 Wall.) 557 (1871).
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merce, over which trade and travel are or may be con-
ducted in the customary modes of trade and travel on wa-
ter. And they constitute navigable waters of the United
States within the meaning of the Acts of Congress, in
contradistinction from the navigable waters of the
States, when they form in their ordinary condition by
themselves, or by uniting with other waters, a continued
highway over which commerce is or may be carried on
with other States or foreign countries in the customargl
modes in which such commerce is conducted by water.

The Daniel Ball’s definition established a two-part test for
navigability, requiring: (1) that the water in its ordinary con-
dition presently be capable of being used by vessels to trans-
port interstate commerce; and (2) that the water form a con-
tinuous highway with other waters over which commerce
could be transported to other states.”' Several subsequent ju-
dicial interpretations ultimately expanded the definition of
the navigable waters of the United States, at least for Com-
merce Clause purposes to include waters that are now,
that have been in the past,’ or that are susceptlble to use
with reasonable improvements>* by vessels in interstate or
foreign commerce. This Article will refer to these wa-
ters—the “navigable waters of the United States” as defined
in The Daniel Ball and as expanded in later cases such as
Economy Light & Power Co. v. United States and United
States v. Appalachian Electric Power Co.**—as the “tradi-
tional navigable waters.”

The Rivers and Harbors Act of 1899
The Scope of the Rivers and Harbors Act

Before 1972, the most significant statutory exercise of Con-
gress’ commerce power over navigation was the Rivers and
Harbors Act of 1899. The language of the Rivers and Har-
bors Act, judicial interpretation of that language, and Con-
gress’ perceptions in the early 1970s of the shortcomings of
that Act are critical to an understanding of Congress’ intent
in passing the CWA in 1972.

20. Id. at 563.

21. See, e.g., Minnehaha Creek Watershed Dist. v. Hoffman, 597 F.2d
617, 621-22, 9 ELR 20334, 20335-36 (8th Cir. 1979).

22. Cases and commentators have stressed that the definitions of the
“navigable waters” for admiralty purposes and for the purpose of de-
termining the ownership of submerged lands—another area in which
the concept of “navigability” is important—are distinct from the def-
inition of “navigable waters” for Commerce Clause purposes. See,
e.g., Kaiser Aetna v. United States, 444 U.S. 164, 10 ELR 20042
(1979); THOMAS J. SCHOENBAUM, 1 ADMIRALTY & MARITIME LAW
§3-3, at 66-67 (2d ed. 1994) (“The admiralty concept of navigable
waters is related to but in certain respects differs from . . . constitu-
tional, statutory, and property law concepts.”); Francis W. Laurent,
Judicial Criteria of Navigability in Federal Cases, 1953 Wis. L.
REv. 8, 9 & n.4 (same). Nonetheless, there is a good deal of overlap
in the cases. Courts have relied on The Daniel Ball’s definition for all
three purposes, and have at times cited indiscriminately from one or
the other line of cases without making the distinction clear. See
GlennJ. MacGrady, The Navigability Concept in the Civil and Com-
mon Law: Historical Development, Current Importance, and Some
Doctrines That Don’t Hold Water, 3 FLA. ST. U. L. REV. 511,587 &
n.401 (1975).

23. See Economy Light & Power Co. v. United States, 256 U.S. 113,123
(1921) (“past use”).

24. See United States v. Appalachian Elec. Power Co., 311 U.S. 377,
407-09 (1940) (“susceptible with reasonable improvement”).

25. 256 U.S. 113 (1921).
26. 311 U.S. 377 (1940).

Two sections of the Rivers and Harbors Act have been in-
fluential in the Corps’ regulation of navigable waters. First,
under §10 of the Act, “[t]he creation of any obstruction. . . to
the navigable capacity of any of the waters of the United
States” without the consent of Congress is forbidden, and a
Corps permit is required to build “structures . . . in any water
of'the United States, outside harbor lines,” or “to excavate or
fill, or in any manner to alter or modify the course, location,
condition, or capacity of [waters] within the limits of any
breakwater or of the channel of any navigable water of the
United States.”™’ Second, §13, also known as the Refuse
Act, makes it unlawful to throw, discharge, or deposit refuse
matter into any navigable water of the Unlted States or tribu-
tary thereof without a Corps permit.*® Section 10 uses the
terms “navigable waters of the United States” and “waters
of the United States” interchangeably, and those terms
have been 1nter)preted to extend only to the traditional navi-
gable waters.

In addition, the Corps’ jurisdiction under §§10 and 13 in-
cludes certain activities affecting the navigable capacity of
the navigable waters. First, because activities occurring out-
side the navigable waters might “obstruct[ | the navigable
capacity” or “alter or modify the course, condition, or ca-
pacity” of the navigable waters, the Corps has at times regu-
lated such activities under §10.*° These activities have in-
cluded dams erected in upstream, non-navigable portions of

27. 33 U.S.C. §403. Section 10 states more completely:

[T]he creation of any obstruction not affirmatively autho-
rized by Congress, to the navigable capacity of any of the wa-
ters of the United States is hereby prohibited; and it shall not
be lawful to build or commence the building of any wharf,
pier, dolphin, boom, weir, breakwater, bulkhead, jetty, or
other structures in any port, roadstead, haven, harbor, canal,
navigable river, or other water of the United States, outside
harbor lines . . . ; and it shall not be lawful to excavate or fill,
or in any manner to alter or modify the course, location, con-
dition, or capacity of, any port, roadstead, haven, harbor, ca-
nal, lake, harbor of refuge, or inclosure within the limits of
any breakwater or of the channel of any navigable water of
the United States, unless the work has been recommended by
the Chief of Engineers and authorized by the Secretary of the
Army prior to beginning the same.

Id.
28. See 33 U.S.C. §407. The Refuse Act states more completely:

It shall not be lawful to throw, discharge, or deposit, or cause,
suffer, or procure to be thrown, discharged, or deposited ei-
ther from or out of any ship, barge, or other floating craft of
any kind, or from the shore, wharf, manufacturing establish-
ment, or mill of any kind, any refuse matter of any kind or de-
scription whatever other than that flowing from streets and
sewers and passing therefrom in a liquid state, into any navi-
gable water of the United States, or into any tributary of any
navigable water from which the same shall float or be
washed into such navigable water; and it shall not be lawful
to deposit, or cause, suffer, or procure to be deposited mate-
rial of any kind in any place on the bank of any navigable
water, or on the bank of any tributary of any navigable wa-
ter, where the same shall be liable to be washed into such
navigable water . . . whereby navigation shall or may be im-
peded or obstructed . . . .

Id.

29. See, e.g., United States v. Stoeco Homes, Inc., 498 F.2d 597, 608-11,
4 ELR 20390, 20393-94 (3d Cir. 1974).

30. See 33 C.F.R. §322.3 (stating that §10 permits are required for
“structures and/or work in or affecting navigable waters of the
United States”).
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waters that affect water levels and flows in downstream nav-
igable waters.”'

Second, §13 bars the discharge of “any refuse matter of
any kind or description . . . into any navigable water of the
United States, or into any tributary of any navigable water
from which the same shall float or be washed into such nav-
igable water.”* It also bars the “deposit” of “material of
any kind in any place on the bank of any navigable water, or
on the bank of any tributary of any navigable water, where
the same shall be liable to be washed into such navigable
water . . . whereby navigation shall or may be impeded or
obstructed.”* This provision, therefore, by its terms bars
the discharge of material to non-navigable tributaries and
to the banks of the navigable waters, if material placed in
those waters or on those banks is washed into the naviga-
ble waters and (for material placed on the banks) if it ob-
structs navigation.

The Rivers and Harbors Act as a Water Pollution Control
Statute and Congressional Frustration With the Corps’
Limited Interpretation of “Navigable Waters”

Inthe 1960s and early 1970s, legislators, agencies, and com-
mentators began to look to the Rivers and Harbors Act as a
tool for controlling pollution in the nation’s waters.** Be-
cause the Corps’ traditional focus under the Act had been on
navigation, not on pollution control, proponents of this goal
met with early frustration. Congressional hearings from the
early 1970s demonstrate several areas of contention.

One initial question was whether the Corps had the au-
thority to expand its review of projects beyond their effects
onnavigation to include their effects on the broader environ-
ment. In the late 1960s the Corps broadened its permitting
process to include a “public interest review” of the environ-
mental impacts of permitted projects. This expanded review
was ultimatelﬁy upheld in the courts, and is not the subject of
this Article.’

Another significant issue (and the focus of this Article)
was the scope of the Corps’ geographic jurisdiction. Key
members of Congress felt that the Corps was not reaching as
far as it could, or should. Three main points were in dispute.
First, until 1970, the Corps had declined to require permits
for the installation of structures, dredging, or filling
shoreward of the harbor lines, even though such areas could
be regulated under The Daniel Ball’s limited definition of

31. See United States v. Rio Grande Dam & Irrigation Co., 174 U.S. 690,
708 (1899) (“[A]nything, wherever done or however done, within
the limits of the jurisdiction of the United States, which tends to de-
stroy the navigable capacity of one of the navigable waters of the
United States, is within the terms of the prohibition” of the Rivers
and Harbors Act.).

32. 33 U.S.C. §407.
33. Id.

34. See, e.g., H.R. REP. No. 92-1333 (1972); H.R. REP. No. 92-1323
(1972); H.R. REp. No. 91-917 (1970); United States v. Republic
Steel Corp., 362 U.S. 482 (1960) (discharge of industrial solids is the
creation of an obstruction within the meaning of §10 of the Act);
United States v. Standard Oil Co., 384 U.S. 224 (1966) (discharge of
aviation fuel is discharge of “refuse” under the Refuse Act); Robert
L. Potter, Discharging New Wine Into Old Wineskins: The Metamor-
phosis of the Rivers & Harbors Act of 1899, 33 PitT. L. REV. 483,
487-89 (1972).

35. See, e.g., Zabel v. Tabb, 430 F.2d 199, 1 ELR 20023 (5th Cir.
1970).

“navigable waters.”*® This allowed individuals to fill tidal
areas below the mean high waterline and out to the
harborlines without federal review. In March 1970, the
House Committee on Government Regulations criticized
this limitation as being inconsistent with the Rivers and Har-
bors Act, and in May 1970, the Corps published a rule to
regulate this practice.’’

Second, some members of Congress believed that the
Corps had unduly limited its regulation to waters that are
presently navigable—the old Daniel Ball definition. These
legislators were concerned that the Corps had “narrowly de-
fined the waters to which these statutory provisions apply,
and thus severely limited the scope of the law.”*® In hearings
in 1972, Congress criticized the Corps’ failure to regulate
waters that should have been regulable under judicial deci-
sions such as Economy Light & Power Co. and Appalachian
Power Co.:

The corps’ regulations currently define navigable waters
as those “which are navigable in fact when they are used,
or are susceptible of being used, in their ordinary condi-
tion,” for conducting trade or travel “in the customary
modes of trade and travel on water.” 33 C.F.R.
209.260(a). That language is based on similar language
used over 100 years ago in the Supreme Court’s opinion
in The Daniel Ball . . . .

However, more recent judicial opinions have substan-
tially expanded that limited view of navigability to in-
clude waterways which could be “susceptible of being
used . .. withreasonable improvements,” as well as those
waterways which include sections presently obstructed
by falls, rapids, sand bars, currents, floating debris, etc.
United States v. Utah, 283 U.S. 64 (1931); United States
v. Appalachian Power Co., 331 U.S. 377,407-410, 416
(1940); Wisconsin Public Service Corp. v. Federal
Power Commission, 147 F.2d 743 (CA7, 1945), cert. de-
nied, 325 U.S. 880; Wisconsin v. Federal Power Com-
mission, 214 F.2d 334 (CA7, 1954), cert. denied, 348
U.S. 883 (1954); Namekagon Hydro Co. v. Federal
Power Commission, 216 F.2d 509 (CA7, 1954); Puente
de Reynosa, S.A. v. City of McAllen, 357 F.2d 43, 50-51
(CAS, 1966); Rochester Gas and Electric Corp. v. Fed-
eral Power Commission, 344 F.2d 594 (CA2, 1965); The
Montello, 87 U.S. (20 Wall.) 430, 441-42 (1874); Econ-
omy Li%'ht & Power Co. v. United States, 256 U.S. 113
(1921).”°

Finally, the committee pushed the Corps to assert juris-
diction over wholly intrastate, navigable lakes. The ques-
tion whether the traditional navigable waters included only
those waters that formed a continued interstate highway for
waterborne commerce, as The Daniel Ball and Gilman
seemed to imply, or whether intrastate navigable waters
could be linked to interstate commerce through overland
connections such as highways and railroads, was a signifi-
cant constitutional issue at that time. For example, the gen-

36. See H.R. REP. No. 91-917, at 6-10 (criticizing this limitation). On
the West Coast, moreover, the Corps had defined its jurisdiction to
extend to the mean high tideline, and Congress pushed the Corps to
assert jurisdiction farther, to the mean higher high tideline. /d. at 27.

37. See 35 Fed. Reg. 8280 (May 27, 1970) (amending 33 C.F.R.
§209.150).

38. H.R. Rep. No. 92-1323, at 27; see also id. at 5 (“The [Clorps has
thus far taken too narrow a view of its jurisdiction and responsibili-
ties over navigable waterways, but the [Clorps plans to publish
broadened regulations on navigability in the near future.”).

39. Id. at 29-30.
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eral counsel of EPA issued an opinion in 1971 stating that
overland connections were insufficient to establish federal
_]urlSdlCthl’l over intrastate lakes for the purpose of the
FWPCA.** The House Committee, however, urged the
Corps to adopt an interpretation of tradmonal nav1gable wa-
ters that included intrastate navigable lakes:

Another instance of the [Clorps’ limited view of its re-
sponsibilities has been its opinion that it cannot exercise
jurisdiction over waters which, although clearly naviga-
ble, do not “form in their ordinary condition by them-
selves, or by uniting with other waters, a continued high-
way over which commerce is or may be carried on with
other States or foreign countries in the customary modes
in which such commerce is conducted by waters.” (33
C.F.R. 209.260(a).) For example, the Acting Chief of
Engineers informed the subcommittee, by letter of Feb-
ruary 20, 1970, that Lake Chelan—a body of water 55
miles long and almost 2 miles wide in the State of
Washington, and clearly navigable—*“is not considered
by the Corps of Engineers to be a navigable waterway
of the United States,” because “navigation on Lake
Chelan cannot form a part of either the interstate or inter-
national system.”

This limited view reflected the 1879 dictum in The
Daniel Ball, supra, that to constitute navigable waters of
the United States they must “form, by themselves, or by
uniting with other waters, a continuous highway over
which . . . commerce is conducted by water.”

The U.S. Constitution contains no mention of naviga-
ble waters. The authority of Congress over navigable
waters is based on the Constitution’s grant to Congress
of “[pJower . .. To regulate commerce with Foreign Na-
tions and among the several States . . ..” (Art. I, sec. 8,
clause 3.) Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1
(1824). Although most interstate commerce 150 years
ago was accomplished on waterways, there is no require-
ment in the Constitution that the waterway must cross a
State boundary in order to be within the interstate com-
merce power of the Federal Government. Rather, it is
enough that the waterway serves as a link in the chain of
commerce among the States as it flows in the various
channels of transportation (highways, railroads, air traf-
fic, radio and postal communication, waterways, etc.).
The “gist of the Federal test” is the waterways’ use “as a
highway,” not whether it is “part of a navigable interstate
or international commercial hlghway ” Utah v. United
States, 403 U.S. 9, 11 (1971) ..

The committee concluded its hearings by urging the
Corps to assert a more expansive definition of the “naviga-
ble waters of the United States,” including

all waterways . . . which are now, or were, or may in the
future be, capable of being used for purposes of interstate
or foreign commerce, irrespective of whether the water-
way itself crosses a State line, irrespective of whether,
when, how, or by what mode, such use actually occurs,
and irrespective of the quantity or kind of items of com-
merce such use affects. Furthermore, if any substantial
part of a waterway was, is, or may be capable of carrying
materials or persons traveling in interstate commerce,
the whole of that waterway should be viewed and admin-
istered by the [Clorps as being within its %urlsdlctlon
over navigable waters of the United States.”

40. See EPA General Counsel Opinion (Dec. 9, 1971).
41. H.R. REp. No. 92-1323, at 30.
42. Id. at 31-32.

In short, this definition would have required the Corps to
regulate all of the “traditional navigable waters” (as defined
in The Daniel Ball, Economy Light & Power Co., and Appa-
lachian Power Co.) and to assert jurisdiction over intrastate
lakes on the basis of overland links between those lakes and
traditional navigable waters.

On September 9, 1972, the Corps responded to Congress’
concerns by expanding its definition of navigable waters of
the United States to include all of the “traditional navigable
waters.” At about the same time that the Corps was pro-
mulgating this regulation, Congress was finalizing the
FWPCA Amendments of 1972.

The FWPCA
The 1972 FWPCA Amendments

The 1972 Amendments dramatically changed the approach
of the FWPCA, now known as the CWA. Before 1972, the
FWPCA had addressed water pollution by funding state and
municipal water treatment systems and by requlrmg the es-
tablishment of state water quality standards.** This ap-
proach had been largely ineffective in controlling individual
discharges of pollution. The 1972 Amendments addressed
this problem by instituting a system requiring individual
permits for discharges to navigable waters—which was a
dramatic expansion of the federal role. The CWA Now pro-
hibits “the discharge of any pollutant by any person,’ except
in accordance with a permit issued pursuant to the Act.”
The “discharge of a pollutant” means “any addmon of any
pollutant to navigable waters from any point source.’ ** The
“navigable waters” are in turn defined as “the waters of the
United States, including the territorial seas.”’ The Act does
not further define the “waters of the United States.”

The immediate question posed by this statutory structure
is the meaning of the term “waters of the United
States”—which is the term the courts and agencies have
cited in support of a broad interpretation of federal jurisdic-
tion. The only previous statutory use of the term appears to

43. See 37 Fed. Reg. 18279 (Sept. 9, 1972); see also Charles D. Ablard
& Brian Boru O’ Neill, Wetland Protection & Section 404 of the Fed-
eral Water Pollution Control Act Amendments of 1972: A Corps of
Engineers Renaissance, 1 VT. L. REv. 51, 62 (1976) noting

four recent jurisdictional expansions by the Corps: the inclu-
sion of historical navigable waters of the United States; the
inclusion of waters susceptible to navigation after improve-
ment; the inclusion of coastal waters subject to the ebb and
flow of the tide; and the expansion of the definition of the
limit of the ebb and flow of the tide from the mean high-water
mark to the mean higher high-water mark on the West Coast.

1d. at 62. See also Garrett Power, The Fox in the Chicken Coop: The
Regulatory Program of the U.S. Army Corps of Engineers,63 VA. L.
REV. 503, 514-15 (1977) (describing changes in the Corps’ jurisdic-
tional regulations). Two courts later held, however, that overland
links could not establish an interstate connection for the purposes of
the Rivers and Harbors Act. See Hardy Salt Co. v. Southern Pac.
Transp. Co., 501 F.2d 1156, 1168 (10th Cir. 1974); Minnehaha
Creek Watershed Dist. v. Hoffman, 597 F.2d 617, 623-24, 9 ELR
20334, 20336 (8th Cir. 1979).

44. See ROBERT V. PERCIVAL ET AL., ENVIRONMENTAL REGULATION:
LAw, SCIENCE & Poricy 881 (2d ed. 1996). The origin of the
FWPCA can be traced to the Water Quality Act of 1948. See Water
Quality Act, ch. 758, 62 Stat. 1155 (1948).

45. 33 US.C. §1311, ELR Stat. FWPCA §301.
46. Id. §1362(12), ELR Stat. FWPCA §502(12).
47. Id. §$1362(7), ELR Stat. FWPCA §502(7).
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have been in §10 of the Rivers and Harbors Act, which used
it interchangeably with the term “navigable waters of the
United States.” It is therefore possible that Congress in-
tended to use the term as it had in the Rivers and Harbors
Act—to invoke the generally accepted basis for federal ju-
risdiction over the national waters, and to distinguish the
waters of the United States from the waters of the states.

The legislative history of the term “waters of the United
States” is not clear. As first proposed, neither the House nor
the Senate versions of the CWA included the term “waters of
the United States.” Instead, each included the term “naviga-
ble waters,” and each defined that term differently. The
House Bill defined “navigable waters” as “the nav1gab1e
waters of the United States, including the terr1tor1al seas.”*®
The Senate Bill defined “navigable waters” as “the naviga-
ble waters of the United States, portions thereof and the
tributaries thereof including the territorial seas and the
Great Lakes.”

The final compromise eliminated “tributaries” from the
Senate bill and “navigable” from the House bill, defining the
“navigable waters” as simply “the waters of the United
States.” In explanation, the Conference Report adopted a
portion of the language of the preceding House Report:
“The conferees fully intend that the term ‘navigable waters’
be given the broadest possible constitutional interpretation
unencumbered by agency determinations which have been
made or may be made for administrative purposes.” % This is
the language that has traditionally been relied upon to sup-
port broad interpretations of federal jurisdiction. Despite its
apparent breadth, however, when placed in context this pas-
sage is, as the government conceded in SWANCC, “some-
what ambiguous.”"

48. H.R. 11896,92d Cong. §502(8) (1972), reprinted in | CONGRESSIO-
NAL RESEARCH SERVICE, LEGISLATIVE HISTORY OF THE WATER
PorLLuTiON CONTROL ACT AMENDMENTS OF 1972, at 1069 (1973)
[hereinafter LEGISLATIVE HISTORY]. According to the accompany-
ing House Report:

One term that the Committee was reluctant to define was the
term “navigable waters.” The reluctance was based on the
fear that any interpretation would be read narrowly. How-
ever, this is not the Committee’s intent. The Committee fully
intends that the term “navigable waters” be given the broad-
est possible constitutional interpretation, unencumbered by
agency determinations which have been made or may be
made for administrative purposes.

H.R. REp. No. 92-911, at 131 (1972), reprinted in 1 LEGISLATIVE
History 818.

49. S.2770,92d Cong. §502(h) (1971), reprinted in 2 LEGISLATIVE His-
TORY 1698. The accompanying Senate Report explained that

[t]he control strategy of the Act extends to navigable waters.
The definition of this term means the navigable waters of the
United States, portions thereof, tributaries thereof, and in-
cludes the territorial seas and the Great Lakes. Through a nar-
row interpretation of the definition of interstate waters the
implementation [of the] 1965 Act was severely limited. Wa-
ter moves in hydrologic cycles and it is essential that dis-
charge of pollutants be controlled at the source. Therefore,
reference to the control requirements must be made to the
navigable waters, portions thereof, and their tributaries.

S. REp. No. 92-414, at 77 (1971), reprinted in 2 LEGISLATIVE His-
TORY 1495.

50. S. Rep. No. 92-1236, at 144 (1972), reprinted in 1 LEGISLATIVE
History 327. Compare H.R. Rep. No. 92-911, supra note 48.

51. SWANCC,531U.S. at 168 n.8,31 ELR at20385 n.8. By contrast, the
Supreme Court found the statute itself to be “clear.” See id. at 172,31
ELR at 20386 (“We find §404(a) to be clear . . . .”).

On one hand, the statement that the term “navigable wa-
ters” should be “given the broadest possible constitutional
interpretation . . . unencumbered by agency determinations”
could be interpreted—and until SWANCC had been widely
interpreted—to mean that Congress intended to assert juris-
diction to the broadest extent of its constitutional commerce
power, including over activities and/or Waters that have a
substantial effect on interstate commerce.’* The Supreme
Court has divided Congress’ commerce power into three
broad categories: the power to regulate the “channels of in-
terstate commerce,” to regulate the “instrumentalities of
commerce,” and to regulate “those activities having a sub-
stantial relation to interstate commerce . . ., i.e., those activi-
ties that substantially affect interstate commerce.” The
broadest of these categories is Congress’ power over things
substantially affecting interstate commerce.

On the other hand, the conferees’ language could be inter-
preted, as the Supreme Court in SWANCC read it, to mean
simply that Congress intended to override previous, unduly
narrow agency interpretations to assert its broadest constitu-
tional authority over the traditional navigable waters. This
would include the fullest definition of the navigable waters
as developed in The Daniel Ball and its progeny, such as wa-
ters landward of the harborlines, waters susceptible for use
innavigation with reasonable improvements, waters subject
to the ebb and flow of the tide, and the then-highly contro-
versial jurisdiction over intrastate lakes that Congress had
been urging at the time the Act was passed. As noted above,
a major issue in several committee hearings in the early
1970s had been the Corps’ failure to use the Rivers and
Harbors Act to reach all of the traditional navigable waters
and large intrastate lakes.” If, as seems likely, the interpre-
tations at issue in those committee hearings were the lim-
ited “agency determinations” to which the Conference Re-
port referred, then this is the better reading of the confer-
ees’ language %6

Indeed, although the agencies have generally argued that
the deletion of “navigable” from the definition of “naviga-
ble waters” indicates that Congress intended to broaden the
definition of “navigable waters,” the contrary could also be
true. The deletion of “tributaries” from the Senate Bill and
the adoption of language very close to the House Bill could
indicate that Congress intended the “navigable waters” to
conform to their contemporary understanding, without the
artificial limits that had been the subject of discussion be-
tween Congress and the Corps.

The statements of the floor managers do not absolutely
resolve this question—they are merely the statements of
single legislators—but they do provide some context. One
widely quoted statement is that of Rep. John D. Dingell
(D-Mich.), the House floor manager for the bill. Represen-
tative Dingell declared that the bill “defines the term ‘navi-

52. See, e.g., United States v. Ashland Oil & Transp. Co., 504 F.2d 1317,
1325, 4 ELR 20784, 20788-89 (6th Cir. 1974).

53. United States v. Lopez, 514 U.S. 549, 558-59 (1995).
54. See id. at 556-57.
55. See supra notes 35-44 and accompanying text.

56. The broad statement of intent in the Conference Committee was
drawn verbatim from the House Committee report. Because the
House definition of navigable waters included only “the navigable
waters of the United States,” it may be that the House, too, had in
mind the “broadest constitutional interpretation” of federal power
over the traditional navigable waters, which the House Committee
on Government Operations had been urging the Corps to adopt.
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gable waters’ broadly for water quality purposes,” meaning
“all ‘the waters of the United States’ in a geographical
sense,” and not “‘navigable waters of the United States’ in
the technical sense as we sometimes see in some laws.”’
Although years of administrative gloss have made this state-
ment seem quite broad to the present-day reader, at the time
it was uttered it may have simply indicated an intent to over-
ride the Corps’ specific, narrower practices that were at is-
sue in the early 1970s. Indeed, Representative Dingell stated
explicitly, “[n]o longer are the old narrow definitions of
navigability, as determined by the [CJorps of Engineers, go-
ing to govern matters covered by this bill,” and proceeded to
quote verbatim two long paragraphs from the 1972 Commit-
tee on Government Operations Report that had urged the
Corps to assert its jurisdiction over the full, traditional “nav-

57. 1LecisLATIVE HisTory 250-51. Representative Dingell’s full state-
ment provides:

[T]he conference bill defines the term “navigable waters”
broadly for water quality purposes. It means all “the waters of
the United States” in a geographical sense. It does not mean
“navigable waters of the United States” in the technical sense
as we sometimes see in some laws.

The new and broader definition is in line with more recent
judicial opinions which have substantially expanded that lim-
ited view of navigability—derived from the Daniel Ball case
(77 U.S. 557, 563)—to include waterways which would be
“susceptible of being used . . . with reasonable improve-
ment,” as well as those waterways which include sections
presently obstructed by falls, rapids, sand bars, currents,
floating debris, et ceteral.] United States v. Utah, 283 U.S. 64
(1931); United States v. App[a]lachian Power Co., 331 U.S.
377,407-410, 416 (1940); Wisconsin Public Service Corp. v.
Federal Power Commission, 147 F.2d 743 (CA7, 1945), cert.
denied, 325 U.S. 880; Wisconsin v. Federal Power Commis-
sion, 214 F.2d 334 (CA7, 1954), cert. denied, 348 U.S. 883
(1954); Namekagon Hydro Co. v. Federal Power Commis-
sion, 216 F.2d 509 (CA7, 1954); Puente de Reynosa, S.A. v.
City of McAllen, 357 F.2d 43, 50-51 (CAS, 1966); Rochester
Gas and Electric Corp. v. Federal Power Commission, 344
F.2d 594 (CA2, 1965); The Montello, 37 U.S. (20 Wall.) 430,
441-42 (1874); Economy Light & Power Co. v. United States,
256 U.S. 113 (1921).

The Constitution contains no mention of navigable waters.
The authority of Congress over navigable waters is based on
the Constitution’s grant to Congress of “Power . . . to regulate
commerce with Foreign Nations and among the several
States . ..” (art. I, sec. 8, clause 3). Gibbons v. Ogden,22 U.S.
(9 Wheat.) 1 (1824). Although most interstate commerce 150
years ago was accomplished on waterways, there is no re-
quirement in the Constitution that the waterway must cross a
State boundary in order to be within the interstate commerce
power of the Federal Government. Rather, it is enough that
the waterway serves as a link in the chain of commerce
among the States as it flows in the various channels of trans-
portation—highways, railroads, air traffic, radio and postal
communication, waterways, et cetera. The “gist of the Fed-
eral test” is the waterway’s use “as a highway,” not whether it
is “part of navigable interstate or international commercial
highway.” Utah v. United States, 403 U.S.9, 11 (1971); U.S.
v. Underwood, 4 ERC 1305, 1309 (D.C., Md., Fla., Tampa
Div., June 8, 1972).

Thus, this new definition clearly encompasses all water
bodies, including main streams and their tributaries, for water
quality purposes. No longer are the old, narrow definitions of
navigability, as determined by the corps of Engineers, going
to govern matters covered by this bill. Indeed, the conference
report states on page 144:

“The conferees fully intend that the term navigable waters
be given the broadest possible constitutional interpretation
unencumbered by agency determinations which have been
made or may be made for administrative purposes.”

Id.

igable waters” under the Rivers and Harbors Act and over
intrastate navigable lakes.’® Representative Dingell did not
contend that the CWA was a radical break from contempo-
rary understanding. To the contrary, he emphasized that
“[t]he new and broader definition is in line with more recent
judicial opinions.”® Other widely quoted, superficially
broad statements can be similarly understood when placed
in context.”

In sum, the legislative history of the 1972 Amendments
suggests that Congress did, indeed, intend to broaden signif-
icantly the reach of federal regulatory authority over the na-
tion’s waters. But the debate was framed in terms of the tra-
ditional navigable waters—specifically, how far federal
power could reach if the term navigable waters was given its
“broadest possible constitutional interpretation.” Thus, in
referring to the “agency determinations” that had “encum-
bered” federal jurisdiction, the committee reports and floor
statements were referring to the interpretations that had
been at issue in the immediately preceding period under the
Rivers and Harbors Act. Rather than sweep away all distinc-
tion between the waters of the United States and the waters
of the states (as the modern agencies would do), when read
in context this legislative history indicates that Congress in-
tended a far narrower—but at the time expansive, hard-
fought, and constitutionally controversial—purpose: to
force the Corps to assert its jurisdiction to the fullest consti-
tutional definition of the navigable waters, and to assert ju-

58. The second and third paragraphs of Representative Dingell’s state-
ment come almost verbatim from the House Committee on Govern-
ment Operations’ 1972 Report, see supra notes 40 and 42-43, which
had urged the Corps to assert broader jurisdiction over the traditional
navigable waters. See H.R. REp. No. 92-1323, at 29-30 (1972). As
noted above, in these sections the committee urged the Corps to as-
sert jurisdiction over waters “susceptible of being used . . . with rea-
sonable improvement” for navigation, and waters that formed links
in the chain of commerce through their connection with highways or
railroads. Id. at 29-30.

59. 1 LEGISLATIVE HisTORY 250-51.

60. Like Representative Dingell’s, Sen. Edmund S. Muskie’s (D-Me.)
widely quoted summary includes a discussion of the traditional defi-
nition of navigable waters as well as a discussion of waters that form
a link in the chain of commerce through overland connections:

One matter of importance throughout the legislation is the
meaning of the term “navigable waters of the United States.”

The conference agreement does not define the term. The
Conferees fully intend that the term “navigable waters” be
given the broadest possible interpretation unencumbered by
agency determinations which have been made or may be
made for administrative purpose.

Based on the history of consideration of this legislation, it
is obvious that its provisions and the extent of application
should be construed broadly. It is intended that the term “nav-
igable waters” include all water bodies, such as lakes,
streams, and rivers, regarded as public navigable waters in
law which are navigable in fact. It is further intended that
such waters shall be considered to be navigable in fact when
they form, in their ordinary condition by themselves or by
uniting with other waters or other systems of transportation,
such as highways or railroads, a continuing highway over
which commerce is or may be carried on with other States or
with foreign countries in the customary means of trade and
travel in which commerce is conducted to day. In such case
the commerce on such waters would have a substantial eco-
nomic effect on interstate commerce.

1 LeGisLAaTIVE History 178. The third paragraph of this passage
does not come from the Conference Report at all; it comes from Sen-
ator Muskie’s floor statements in support of the 1970 Act. See 116
ConG. REc. 8985 (1970); see also H.R. Rep. No. 92-1323, 31
(quoting the same language).
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risdiction over intrastate navigable waters having an over-
land, i.e., rail or highway, connection to interstate com-
merce. When read in context, this history therefore supports
the Supreme Court’s conclusion in SWANCC that Congress
intended in 1972 to exercise its commerce power over nav-
igation, and not its power over all things affecting inter-
state commerce.

The Definition of Navigability Under the 1972
Amendments

Two Conflicting Views of CWA Jurisdiction

In light of this historical context, it is not surprising that the
broad, modern interpretation of federal CWA jurisdiction
was not universally apparent immediately after the Amend-
ments were adopted in 1972. In fact, EPA and the Corps ini-
tially developed sharply differing interpretations of the
scope of the “navigable waters” and “waters of the United
States.” The Corps, viewing the 1972 Amendments through
the prism of its contemporaneous experience before the
House Committee, adopted a definition that incorporated
the concerns Congress had articulated in the years preceding
the passage of the 1972 Amendments. EPA, on the other
hand, adopted a new and different approach.

According to EPA, the term “navigable waters,” when de-
fined as “waters of the United States,” included any waters
in or on which activity might affect interstate commerce.
This was a significant change from the pre-1972 FWPCA,
which EPA had interpreted narrowly.®' In 1973, EPA’s gen-
eral counsel explained the reasoning behind this broad the-
ory of jurisdiction:

We have investigated the origin and history of the term
“navigable waters of the United States,” in order to de-
termine the significance of the deletion of the word “nav-
igable.” That phrase, as it was construed in early Su-
preme Court decisions, depended upon the application of
two tests. First, the waters in question were required to be
navigable in fact, which meant that they must be capable
of’being used by vessels in carrying goods in commerce.
Second, the phrase “of the United States” meant that the
waters had to be capable of being used in interstate com-
merce. Accordingly, the deletion of the word “naviga-
ble” eliminates the requirement of navigability. The only
remaining requirement, then, is that pollution of waters
covered by the bill must be capable of affecting inter-
state commerce.

There are several problems with this analysis. Even tak-
ing EPA on its own terms, if the phrase “of the United
States” means “that the waters had to be capable of being
used in interstate commerce,” then deleting the term “navi-
gable” should result in federal jurisdiction over waters “ca-
pable of being used in interstate commerce.” But EPA con-
verts “waters . . . capable of being used in interstate com-
merce” to all pollution of waters capable of affecting inter-
state commerce. This is a non sequitur. Moreover, it con-
verts criteria of navigability into a rationale for broad fed-
eral authority under an “affecting commerce” theory.

The same problem is evidenced in EPA’s description of
the meaning of the first part of the definition: the term “navi-

61. EPA General Counsel Opinion (Dec. 9, 1971) (declaring that “naviga-
ble waters of the United States” require an interstate water connection).

62. EPA General Counsel Opinion (Feb. 6, 1973).

gable.” According to EPA, “navigable” means “capable of
being used by vessels in carrying goods in commerce,” a
phrase denoting both the concept of navigability and the
concept of use in commerce. The only meaning added by the
second part of the definition (“of the United States”) is
therefore the concept that the commerce be “interstate.” The
deletion of the word “navigable” simply leaves the idea that
the waters had to be “interstate.” It does not allow EPA to
claim jurisdiction over waters on the ground that the pollu-
tion of those waters could affect interstate commerce.

EPA contended that its analysis came from the “origin
and history” of the term “navigable waters of the United
States.” But an examination of the origin of the term further
demonstrates that EPA’s conclusion is ahistorical as well as
illogical. The classic exposition of that term is that of the Su-
preme Court’s opinion in The Daniel Ball. That case identi-
fies “navigable in fact” as signifying that waters are “used,
or are susceptible of being used, in their ordinary condition,
as highways for commerce, over which trade and travel are
or may be conducted in the customary modes of trade and
travel on water.” Thus, the term “navigable” includes both
the concept that the waters be used by vessels and the con-
cept that the waters be used in commerce. The phrase “of the
United States . . . in contradistinction from the navigable
waters of the States” means that the waters “form in their or-
dinary condition by themselves, or by uniting with other wa-
ters, a continued highway over which commerce is or may
be carried on with other States or foreign countries in the
customary modes in which such commerce is conducted by
water.”® The phrase “waters of the United States, . . . in con-
tradistinction from the navigable waters of the States” there-
fore distinguishes interstate from intrastate waters.

Nonetheless, EPA adopted this reasoning, and ensuing
EPA regulations for the federal national pollutant discharge
elimination system program defined the navigable waters
to include:

(1) All navigable waters of the United States;

(2) Tributaries of navigable waters of the United
States;

(3) Interstate waters;

(4) Intrastate lakes, rivers, and streams which are
utilized by interstate travelers for recreational or
other purposes;

(5) Intrastate lakes, rivers, and streams from
which fish or shell fish are taken and sold in inter-
state commerce;

(6) Intrastate lakes, rivers, and streams which are
utilized for industrial purposes by industries in in-
terstate commerce.

63. The Daniel Ball, 77 U.S. (10 Wall.) 557, 563 (1871).

64. 40 C.F.R. §125.1(0) (1974); see also 38 Fed. Reg. 13528, 13529
(May 3, 1973). EPA actually took several months to arrive at this
definition. The six categories of waters were first proposed in a
memorandum by Associate General Counsel Alan Eckert, issued on
November 14, 1972. EPA’s initial regulation for state programs, an-
nounced in December 1972, did not articulate these categories. It
simply incorporated by reference the statutory definition of “naviga-
ble waters.” See 37 Fed. Reg. 28390, 28392 (Dec. 22, 1972) (pro-
mulgating 40 C.F.R. §124.1(n)). In January 1973, EPA’s proposed
regulation for the federal national pollutant discharge elimination
system program likewise simply recited the statutory definition: “the
waters of the United States, including the territorial seas.” 38 Fed.
Reg. 1362, 1363 (Jan. 24, 1973). In February the above cited General
Counsel’s Opinion publicly stated that the “waters of the United
States” included “at least” the six categories of waters, but substi-
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The Corps, on the other hand, rejected EPA’s broad inter-
pretation. Instead, the Corps viewed the CWA as requiring it
to assert jurisdiction over all the traditional navigable wa-
ters, including those traditional navigable waters that it had
previously declined to regulate. As noted above, this inter-
pretation makes sense in light of the historical context. Con-
gress had repeatedly urged the Corps to discard earlier, lim-
ited interpretations of its jurisdiction and to expand its inter-
pretation of'its authority to include the full extent of the “tra-
ditional navigable waters. 75 Accordingly, the Corps re-
sponded in its 1972 regulatory definition of the “navigable
waters of the United States” and again in its 1974 definition
of the “waters of the United States” by asserting jurisdiction
over the full scope of the “traditional navigable waters.”

In the preamble to the 1974 rule setting forth the
Corps’ first CWA §404 permitting program, the Corps
explained, stating:

Section 404 of the FWPCA uses the term “navigable wa-
ters” which is later defined in the Act as “the waters of
the United States.” The Conference Report, in discuss-
ing this term, advises that this term is to be given the
“broadest possible Constitutional interpretation unen-
cumbered by agency determinations which have been
made or may be made for administrative purposes.” We
feel that the guidance in interpreting the meaning of this
term which has been offered by this Conference Re-
port—to give it the broadest possible Constitutional in-
terpretation—is the same as the basic premise from
which the aforementioned judicial precedents [interpret-
ing the “navigable waters of the United States”] have
evolved. The extent of Federal regulatory jurisdiction
must be limited to that which is Constitutionally permis-
sible, and in this regard, we feel that we must adopt an
administrative definition of this term which is soundly
based on this premise and the judicial precedents which
have reinforced it. Accordingly, we feel that in the ad-
ministration of this regulatory program both terms
should be treated synonymously.

The Corps therefore defined “navigable waters” to include
“those waters of the United States which are subject to the
ebb and flow of the tide, and/or are presently, or have been in
the past, or may be in the future susceptible for use for pur-
poses of interstate or foreign commerce . . . .”%’ The Corps
further explained which criteria would quahfy a water body
as “navigable,” including “past, present or potential pres-
ence of interstate or foreign commerce ”and “physical capa-
bilities for use by commerce.”*® In short, the Corps, as it had
done in 1972, asserted jurisdiction over all the traditional
navigable waters.

The Callaway Case

The Natural Resources Defense Council (NRDC) chal-
lenged the Corps’ definition, and in 1975 the U.S. District

tuted “interstate” for “intrastate” in the definitions of the final three.
See EPA General Counsel Opinion (Feb. 6, 1973). Not until May
1973 did EPA finally promulgate the complete definition cited
above, with the explanation that “[t]he definition of ‘navigable wa-
ters’ has been clarified by incorporating additional language.” 38
Fed. Reg. at 13528-29.

65. See supra notes 35-44 and accompanying text.
66. 39 Fed. Reg. 12115 (Apr. 3, 1974).

67. 33 C.F.R. §209.120(d)(1).

68. Id. §209.260(d).

Court for the District of Columbia held that the definition
was illegally narrow.*” In an order without an opinion, the
court declared in Natural Resources Defense Council v.

Callaway™ that Congress had “asserted federal jurisdiction
over the nation’s waters to the maximum extent perm1551ble
under the Commerce Clause of the constitution.””" “Ac-

cordingly,” the court declared, “as used in the Water Act, the
term [“navigable waters ’] is not limited to the traditional
tests of navigability.”’* The court ordered the Corps to de-
velop regulations clearlé/ recognizing the regulatory man-
date of the Water Act.”’

The Corps’ Response

After the Callaway decision, the Corps proposed regula-
tions in early 1975 to attempt to establish the new bounds of
its jurisdiction.”* Upon receiving public comments, the
Corps promulgated interim final regulations later that
year.” These regulatlons regulated most linear water bodies
below the headwaters.”® These regulations also established

69. Natural Resources Defense Council v. Callaway, 392 F. Supp. 685, 5
ELR 20285 (D.D.C. 1975).

70. 392 F. Supp. 685, 5 ELR 20285 (D.D.C. 1975).
71. Id. at 686, 5 ELR at 20285.

72. Id.

73. Id.

74. See 40 Fed. Reg. 19766 (May 5, 1975).

75. See id. 31320 (July 25, 1975).

76. The Corps’ 1975 regulations defined “navigable waters” to include
coastal waters and wetlands; navigable rivers, lakes, and streams; ar-
tificial channels and canals connected to navigable waters; wetlands
adjacent to navigable waters; and

(c) Rivers, lakes, streams, and artificial water bodies that
are navigable waters of the United States up to their headwa-
ters and landward to their ordinary high water mark;

(e) All tributaries of navigable waters of the United States
up to their headwaters and landward to their ordinary high
water mark;

(f) Interstate waters landward to their ordinary high water
mark and up to their headwaters;

(g) Intrastate lakes, rivers and streams landward to their or-
dinary high water mark and up to their headwaters that are
utilized:

(1) By interstate travelers for water-related recreational
purposes;

(2) For the removal of fish that are sold in interstate
commerce;

(3) For industrial purposes by industries in interstate
commerce;

(4) In the production of agricultural commodities sold or
transported in interstate commerce;

. and

(1) Those other waters which the District Engineer de-

termines necessitate regulation for the protection of water
quality.

Id. at 31323-24. In 1975, the Assistant Secretary of the Army for
Civil Works, Victor Veysey, testified before Congress that the
Corps’ expanded permit procedure “will not apply to: (A) Headwa-
ters of streams—above the point of regular flow less than 5 second
feet, (B) small lakes and ponds, [and] (C) coastal or inland wetlands
above the navigation servitude not frequently inundated.” Develop-
ment of New Regulations by the Corps of Engineers, Implementing
Section 404 of the Federal Water Pollution Control Act Concerning
Permits for Disposal of Dredge or Fill Material Before the House
Subcomm. on Water Resources of the Comm. on Public Works and
Transportation, 94th Cong. 6 (1975); see also id. at 13. Assistant
Secretary Veysey reported that the headwaters would mark “the ter-
mination of any permit requirement,” id. at 13, observing that “these
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a phase-in period, under which the Corps would gradually
assert _]urlSdlCthIl over waters upstream of the traditional
navigable waters.’

In 1977, the Corps issued its final rule, which modified
the Corps’ approach ¥ The Corps’ final regulatlons defined
the “waters of the United States™ as:

(1) The territorial seas . . . . ;

(2) Coastal and inland waters, lakes, rivers, and
streams that are navigable waters of the United States,
including adjacent wetlands;

(3) Tributaries to navigable waters of the United States,
including adjacent wetlands (manmade nontidal drainage
and irrigation ditches excavated on dry land are not con-
sidered waters of the United States under this definition);

(4) Interstate waters and their tributaries including ad-
jacent wetlands; and

(5) All other waters of the United States not identified
in paragraphs (1)-(4) above, such as isolated wetlands
and lakes, intermittent streams, prairie potholes, and
other waters that are not part of a tributary system to in-
terstate waters or to navigable waters of the Untied
States, the degradation or destruction of which could af-
fect interstate commerce.

The 1977 final regulations exempted areas above the head-
waters from the §404 permit requirement, establishing by
rule that discharges into “non-tidal rivers, streams and their
impoundments 1nclud1ng adjacent wetlands that are located
above the headwaters” were “hereby permitted.”*" In practi-
cal effect, the 1975 and 1977 regulations were quite similar:
the Corps would require permits for dredge or fill activities
in the traditional navigable waters, and in non-navigable
tributaries, but not above the headwaters.

The CWA Amendments of 1977

At roughly the same time that the Corps was amending its
regulations, Congress again amended the FWPCA. A major

decisions would be better made within States—certainly on the
smaller bodies of water and the upper branches of rivers—than to
bring them to the Federal Government.” Id. at 8. The Secretary testi-
fied that these waters lie well within the state’s traditional authority
over land and waters. As the Secretary opined, a headwaters cutoff
would avoid subjecting individual farmers to the §404(a) permit re-
quirement. See id. at 13 (“And I would suspect that most of your
farmers would not be operating within areas that would have more
than 5 second-feet flow.”).

77. The Corps announced that:

Department of the Army permits will be required for the dis-
charge of dredged material or of fill material into navigable
waters in accordance with the following phased schedule:

(a) Phase I: After the effective date of this regulation, dis-
charges of dredged material or of fill material into coastal wa-
ters and coastal wetlands contiguous or adjacent thereto or
into inland navigable waters of the United States and fresh-
water wetlands contiguous or adjacent thereto are subject to
the procedures of this regulation.

(b) Phase II: After July 1, 1976, discharges of dredged ma-
terial or of fill material into primary tributaries, freshwater
wetlands contiguous or adjacent to primary tributaries, and
lakes are subject to the procedures of this regulation.

(c) Phase III: After July 1, 1977, discharges of dredged
material or fill material into any navigable water are subject
to the procedures of this regulation.

40 Fed. Reg. at 31326.
78. See 42 Fed. Reg. 37122 (July 19, 1977).
79. Id. at 37144.
80. Id. at 37146 (quoting 33 C.F.R. §323.4-2).

topic of the congressional debates over these amendments
was the scope of the Corps’ jurisdiction after Callaway. A
bill was proposed in the House that would have defined
“navigable waters” for the purposes of §404 as “all waters
which are presently used, or are susceptible to use in their
natural condition or by reasonable improvement as a means
to transport interstate or foreign commerce,” and that would
have expressly authorized the regulation of adjacent
wetlands.®" A similar definition was proposed in the Senate,
but was defeated in a close vote.* The different bills were
sent to the Conference Committee, and in the end Congress
left the definition as it was.

Congress ultimately passed revisions to §404 that made it
clear that adjacent wetlands were to be 1ncluded within the
Corps’ jurisdiction over navigable waters.” These provi-
sions also included exemptions to §404 designed to avoid
regulating certain, mostly agricultural activities, a grant of
authority to the Corps to issue general permits, and a grant of
authority to the states to petition to administer

[their] own individual and general permit program for
the discharge of dredged or fill material into the naviga-
ble waters (other than those waters which are presently
used, or are susceptible to use in their natural condition
or by reasonable improvement as a means to transport in-
terstate or foreign commerce . 1nclud1n§ wetlands ad-
jacent thereto) within [their] Jurlsdrcnon

The Supreme Court addressed the implications of these pro-
visions in SWANCC.®

Further Expansion of the Definition of “Waters of the
United States,” and the Supreme Court’s Decision in
United States v. Riverside Bayview Homes

Expansion ofthe Definition of “Waters of the United States”

Since the 1977 Amendments, EPA’s notion of what consti-
tutes “effects” on interstate commerce has steadily ex-
panded, and EPA’s and the Corps’ regulations have fol-
lowed suit. Currently, the Corps and EPA define “waters of
the United States” as follows:

(1) All waters which are currently used, or were used
in the past, or may be susceptible to use in interstate or
foreign commerce, including all waters which are sub-
ject to the ebb and flow of the tide;

(2) All interstate waters including interstate wetlands;

(3) All other waters such as intrastate lakes, rivers,
streams (including intermittent streams), mudflats,
sandflats, wetlands, sloughs, prairie potholes, wet mead-
ows, playa lakes, or natural ponds, the use, degradation
or destruction of which could affect interstate or foreign
commerce including any such waters:

(i) Which are or could be used by interstate or for-
eign travelers for recreational or other purposes; or

81. H.R.3199,95th Cong. §16 (1977), reprinted in 4 LEGISLATIVE His-
TORY 1183.

82. See 123 Cona. REc. 26710, 26728 (1977).

83. See 33 U.S.C. §§1288(i)(2), 1344(g), ELR StaT. FWPCA
§§208(1)(2), 404(g).

84. Id. §1344(e)-(g), ELR StaT. FWPCA §404(e)-(g).

85. The Court held that neither the failure of the proposals to overrule
Callaway nor the addition of the agricultural and other exemptions
indicated Congress’ acquiescence in the full scope of the Corps’
1977 regulations. See SWANCC, 531 U.S. at 169-71 & n.7, 31 ELR
at 20383-84 & n.7.
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(i) From which fish or shellfish are or could be
taken and sold in interstate or foreign commerce; or
(iii) Which are used or could be used for industrial
purposes by industries in interstate commerce;
(4) All impoundments of waters otherwise defined as
waters of the United States;
(5) Tributaries of waters identified in paragraphs
(a)(1) through (4) of this section;
(6) The territorial seas;
(7) Wetlands adjacent to waters (other than waters that
are themselves wetlands) identified in paragraphs (a)(1)
through (6) of this section.®

Riverside Bayview Homes

In 1985, the Supreme Court upheld the Corps’ jurisdiction
over wetlands a(;ljacent to navigable waters in Riverside
Bayview Homes"" The Court held that wetlands adjacent to
navigable waters were “waters of the United States” within
the meaning of the CWA.

The respondent in Riverside Bayview Homes owned “80
acres of low-lying, marshy land near the shores of Lake St.
Clair in Macomb County, Michigan.”*® Those waters were
“adjacent to a body of navigable water, since the area char-
acterized by saturated soil conditions and wetland vegeta-
tion extended beyond the boundary of respondent S prop-
erty to Black Creek, a navigable waterway.”®’ As the gov-
ernment described them in its briefing before the Court,
“there is direct, unimpeded access from the mid-east bound-
ary of Riverside’s property to additional marshes and the
open waters of Black Creek, a navigable water of the United
States. . . . Indeed, it would not be an exaggeration to state
that one could after wading through a cattail marsh, swim
directly from Rlver51de s property into the Great Lakes »90
The Supreme Court held that the CWA could reasonably be
interpreted to include such “adjacent wetlands” in the “wa
ters of the United States,” since Congress “intended . . . tore-
pudiate limits that had been placed on federal regulation by
earlier water pollution control statutes and to exercise its
powers under the Commerce Clause to regulate at least
some waters that would not be deemed ‘navigable’” under
the classical understanding of that term.”’

The Court therefore approved the Corps’ regulation of
wetlands adjacent to navigable waters as a reasonable con-
struction of the CWA. The Court pointed to three congres-
sional actions in support of the reasonableness of the Corps’
construction. First, the Court noted that Congress had con-
sidered limiting the reach of §404 after the Callaway deci-
sion, and had declined to do so. Second, the Court noted that
even those who would have limited the Corps’ jurisdiction
would have authorized the Corps to regulate wetlands im-

86. 33 C.F.R. §328.3 (Corps regulations); see also 40 C.F.R. §122.2
(EPA regulations).

87. Riverside Bayview Homes, 474 U.S. at 121, 16 ELR at 20086.

88. Id. at 124, 16 ELR at 20087.

89. Id. at 131, 16 ELR at 20088.

90. See Edgar B. Washburn, Current Status of the 404 Regulatory Pro-
grams, ALI WETLANDS L. & REG. (May/June 2001) (quoting Reply
Brief for the United States at 2 (Riverside Bayview Homes)). At oral
argument, the government again asserted that “this is in fact an adja-
cent wetland, adjacent—by adjacent, I mean it is immediately next
to, abuts, adjoins, borders, whatever other adjective you might want
to use, navigable waters of the United States.” Id. (quoting Official
Tr. at 5-6 (Riverside Bayview Homes)).

91. 474 U.S. at 133, 16 ELR at 20089.

mediately adjacent to otherwise navigable waters. Third,
the Court pointed to other sections of the Act that appeared
to contemplate the regulation of wetlands.”” Although the
Court reserved the question whether the CWA authorized
the Corps to “regulate discharges of fill materlal into
wetlands that are not adjacent to open waters,””” the regula-
tion of wetlands directly abutting open, navigable waters
was found to be consistent with the Act.

The Migratory Bird Rule

In 1986, the Corps included in the preamble to one of its reg-
ulations a statement that the “waters of the United States . . .
also include the following waters,” those:

a. Which are or would be used as habitat by birds
protected by Migratory Bird Treaties; or

b. Which are or would be used as habitat by other
migratory birds which cross state lines; or

c¢. Which are or would be used as habitat for en-
dangered species; or

d. Used to irrigate crops sold in interstate
commerce.

This became known as the migratory bird rule, and was soon
the subject of significant litigation. One court held that the
migratory bird rule was illegally promulgated without no-
tice and comment,” but the Corps continued to apply the
rule outside that federal circuit. Several courts held that it
was consistent with the CWA on the ground that Congress
intended the CWA to be extended to the fullest extent of its
commerce authority, including its authority over act1v1t1es
having a substantial effect on interstate commerce.”® An-
other court held the rule invalid, then vacated its opinion and
issued a second opinion rejecting the %government sjurisdic-
tional claims on different grounds

The SWANCC Decision
Facts and Holding of SWANCC

In SWANCC, the Supreme Court took up the validity of the
Corps’ claim of jurisdiction over several small ponds in
northern Illinois. The petitioner in SWANCC was a munici-
pal corporation formed by 23 suburban Chicago cities and
villages to manage their municipal waste. As part of their
comprehensive solid waste management plan, these munici-
palities had purchased a site for the purpose of developing a
new landfill (or balefill). The site had once housed a sand

92. See id. at 135-39, 16 ELR at 20088-89.
93. Id. at 131 n.8, 16 ELR at 20088 n.8.
94. 51 Fed. Reg. at 41217.

95. See Tabb Lakes, Ltd. v. United States, 715 F. Supp. 726, 729, 19
ELR 20672, 20673 (E.D. Va. 1988), aff’d, 885 F.2d 866, 20 ELR
20008 (4th Cir. 1989).

96. See Solid Waste Agency of N. Cook County v. Corps of Eng’rs, 191
F.3d 845, 850, 30 ELR 20161, 20162-63 (7th Cir. 1999); Leslie Salt
Co. v. United States, 55 F.3d 1388, 25 ELR 21046 (9th Cir. 1995);
Leslie Salt Co. v. United States, 896 F.2d 354, 360, 20 ELR 20477,
20480-81 (9th Cir. 1990).

97. See Hoffman Homes, Inc. v. EPA, 975 F.2d 1554, 22 ELR 21547
(7th Cir. 1992) (holding the migratory bird rule to be invalid) (va-
cated); Hoffman Homes, Inc. v. EPA, 999 F.2d 256, 23 ELR 21139
(7th Cir. 1993) (rejecting jurisdiction as unsupported by substan-
tial evidence).
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and gravel strip mine, and the trenches and other depres-
sions left by the mining had formed permanent and seasonal
ponds ranging from less than one-tenth of an acre to several
acres in size and from several inches to several feet in
depth. These “isolated ponds” were used by a variety of mi-
gratory birds.

After several years of review, the state of Illinois ap-
proved the project, attaching conditions intended to mitigate
its adverse environmental impacts. But the Corps, claiming
jurisdiction over the site pursuant to its migratory bird rule,
denied the project a §404 permit. The municipalities sued.

The municipalities made two arguments. First, they
claimed that the CWA extended only to “navigable waters”
as traditionally understood. The migratory bird rule, which
was justified by Congress’ broader authority to regulate
things having a substantial effect on interstate commerce,
was not authorized under this traditional understanding of
navigable waters.”® Second, the municipalities argued that
the Corps’ claim of jurisdiction exceeded even Congress’
broadest constitutional authority.”” The Supreme Court de-
cided only the first of these issues, and concluded that the
Corps had extended federal jurisdiction beyond the scope of
the CWA.

The Court’s Reasoning

Holding that Congress did not authorize the Corps to regu-
late to the full extent of the commerce power, the Supreme
Court invalidated the migratory bird rule in its entirety. Ac-
cording to the Court, “33 C.F.R. §328.3(a)(3), as clarified
and applied to petitioner’s balefill site pursuant to the ‘Mi-
gratory Bird Rule,” exceeds the authority granted to [the
Corps] under §404(a) of the CWA.”'* The “navigable wa-
ters” regulated by the CWA do not stretch so far.

The Supreme Court reached its conclusion after evaluat-
ing the plain meaning of the statute, its legislative history,
and the contemporaneous interpretations of the Corps, as
well as the Court’s own precedent. The Court found the mi-
gratory bird rule to exceed the Corps’ jurisdiction under the
plain language of the CWA. Moreover, the Court observed
that a broader interpretation, without a clear statement from
Congress that a broad interpretation was intended, would vi-
olate the Court’s duty to avoid statutory interpretations that
expand federal power at the expense of the traditional au-
thority of the states.'"’

The Rule and the Regulation Violate the Statutory Text, as
Supported by the Legislative History and Context

The first basis for the Court’s conclusion was the plain
meaning of the statute: the CWA grants jurisdiction only
over “navigable waters.” The Corps had argued that the
omission of the term “navigable” from the statute’s defini-
tion of “navigable waters,” i.e., the “waters of the United
States,” signified a broader reach, but the Court did not
agree. According to the Court, “[t]he term ‘navigable’ has at
least the import of showing us what Congress had in mind as

98. See SWANCC, Brief for the Petitioner at 13-32.
99. See id. at 36-50.

100. Solid Waste Agency of N. Cook County v. Corps of Eng’rs, 531 U.S.
159, 174, 31 ELR 20382, 20385 (2001) (citations omitted).

101. See id. at 172-75, 31 ELR at 20384-85.

its authority for enacting the CWA: its traditional jurisdic-
tion over waters that were or had been navigable in fact or
which could reasonably be so made.”'”* Because the migra-
tory bird rule and the regulation that it “clarified” were justi-
fiable only by reference to Congress’ broader power to regu-
late activities substantially affecting interstate com-
merce—not by Congress’ “commerce power over naviga-
tion”'”—they exceeded the scope of the CWA. As the
Court observed, “this is a far cry, indeed, from the ‘naviga-
ble waters’ and ‘waters of the United States’ to which the
statute by its terms extends.”'*

An analysis of the legislative history yielded the same
conclusion. The Corps had argued that the statute’s drafters
intended to expand agencies’ authority to the fullest extent
of Congress’ power over things “affecting com-
merce”—and based its argument largely on the 1972 Con-
ference Report’s statement that “[t[he conferees fully intend
that the term ‘navigable waters’ be given the broadest possi-
ble constitutional interpretation unencumbered by agency
determinations which have been made or may be made for
administrative purposes.”'” The Supreme Court specifi-
cally rejected that argument. According to the Court, “nei-
ther this, nor anything else in the legislative history to which
respondents point, signifies that Congress intended to exert
anything more than its commerce power over naviga
tion.”'” Although the Court did not rebut the government’s
position with an affirmative case of its own, the discussion
of'the legislative history in the second and third parts of this
Article indicates that the Court was correct.

The Supreme Court also relied on the Corps’ own early
interpretation of the statute. The Corps’ original regulations
had defined the “navigable waters” according to their tradi-
tional understanding: “[T]hose waters of the United States
which are subject to the ebb and flow of the tide, and/or are
presently, or have been in the past, or may be in the future
susceptible for use for purposes of interstate or foreign com-
merce.”'"” Moreover, in determining whether a water was
jurisdictional, it was “the water body’s capability of use by
the public for purposes of transportation or commerce
which [was] the determinative factor.”'®® The Supreme
Court concluded that these regulations captured the true
meaning of the CWA, quoting verbatim the Corps’ first defi-
nition of “navigable waters,” which Callaway had rejected
in 1975:

[T]he Corps’ original interpretation of the CWA, pro-
mulgated two years after its enactment, is inconsistent
with that which it espouses here. Its 1974 regulations de-
fined §404(a)’s “navigable waters” to mean “those wa-
ters of the United States which are subject to the ebb and
flow of the tide, and/or are presently, or have been in the
past, or may be in the future susceptible for use for pur-
poses of interstate or foreign commerce.” 33 C.F.R.
§209.120(d)(1). The Corps emphasized that “[i]t is the
water body’s capability of use by the public for purposes

102. Id. at 172, 31 ELR at 20384.

103. Id. at 168 n.3, 31 ELR at 20383 n.3
104. Id. at 173, 31 ELR at 20384.

105. Id. at 168 n.3, 31 ELR at 20383 n.3.
106. Id.

107. Id. at 168, 31 ELR at 20383 (quoting 33 C.F.R. §209.120(d)(1)
(1974)).

108. Id. (quoting 33 C.F.R. §209.260(e)(1) (1974)).
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of transportation or commerce which is the determina-
tive factor.” §209.260(e)(1).'”

The government, said the Court, “put forward no persuasive
evidence that the Corps mistook Congress’ intent in
1974.”""% In other words, the Corps’ original definition cor-
rectly captured the intent of the statute: to protect the navi-
gable waters as traditionally understood.

The Supreme Court then rejected the argument that Con-
gress in 1977 acquiesced in the Corp’s jurisdictional expan-
sion. Because Congress had amended the CWA at around
the same time that the Corps had issued new regulations in
conformance with Callaway, and because Congress rejected
House and Senate proposals to overrule Callaway, the
Corps argued that Congress had “recognized and accepted a
broad definition of ‘navigable waters’ that includes
non-navigable, isolated, intrastate waters.”""! The Court re-
jected the premise that Congress had endorsed or acqui-
esced in the Corps’ 1977 regulations. Calling congressional
acquiescence “a particularly dangerous ground on which to
rest an interpretation of a prior statute,” the Court “con-
clude[d] that respondents have failed to make the necessary
showing that the failure of the 1977 House bill demonstrates
Congress’ acquiescence to the Corps’ regulations or the
‘Migratory Bird Rule.””'"?

The Court Limited Its Opinion in Riverside Bayview Homes
to Wetlands Abutting Open, Navigable Waters

The Supreme Court also rejected the argument that jurisdic-
tion over the wetlands in SWANCC was authorized by its
opinion in Riverside Bayview Homes. In so doing, the Court
severely limited the reasoning of Riverside Bayview Homes
and reinstated the traditional navigable waters as the touch-
stone for federal jurisdiction under the Act.

Two aspects of the opinion in SWANCC limit the reason-
ing of Riverside Bayview Homes. First, the Supreme Court
held in SWANCC that the term “navigable” continues to de-
fine the scope of the CWA, despite language in Riverside
Bayview Homes stating that “the term navigable as used in
the Act is of limited import.”'"* In fact, the Court concluded
that the statutory term “navigable” implied that Congress
intended to assert its jurisdiction over the traditional navi-
gable waters:

We said in Riverside Bayview Homes that the word “nav-
igable” in the statute was of “limited effect” and went on
to hold that §404(a) extended to non-navigable wetlands
adjacent to open waters. But it is one thing to give a word
limited effect and quite another to give it no effect what-
ever. The term “navigable” has at least the import of
showing us what Congress had in mind as its authority
for enacting the [CWA]: its traditional jurisdiction over
waters that were or had been navigable in fact or which
could reasonably be so made.

The “plain text” of the statute, according to the Court, was
“clear.”'"® Moreover, the Court emphasized that its holding

109. Id. at 168, 31 ELR at 20383 (emphasis in original).

110. Id.

111. Id. at 169, 31 ELR at 20384.

112. Id. at 169-70, 31 ELR at 20384.

113. Riverside Bayview Homes, 474 U.S. at 133, 16 ELR at 20089.
114. 531 U.S. at 172, 31 ELR at 20384.

115. See id. at 170, 172, 31 ELR at 20384.

in Riverside Bayview Homes “was based in large measure
upon Congress’ unequivocal acquiescence to, and approval
of, the Corps’ regulations interpreting the CWA to cover
wetlands adjacent to navigable waters.”'"®

The second aspect of SWANCC restricting the reasoning
of Riverside Bayview Homes severely limited the scope of
the congressional acquiescence that the Court was willing to
recognize. In SWANCC, the Corps argued that Congress had
acquiesced to all of the Corps’ 1977 regulations, which had
extended the Corps’ jurisdiction to virtually all waters and
wetlands in response to the Callaway decision."” The Su-
preme Court in SWANCC rejected that argument, holding
that the congressional acquiescence accepted in Riverside
Bayview Homes did not extend so far. Instead, the Court
held, the congressional debates over the 1977 Amendments
“centered largely on the issue of wetlands preservation.”'®
Because the government could point to “no persuasive evi-
dence” that Congress intended to endorse the Corps’ other
broad claims of jurisdiction in 1977, the Court rejected the
claim that the 1977 Amendments approved the Corps’ full
post-Callaway assertion of jurisdiction."

SWANCC therefore refocuses CWA jurisdiction on the
text of the Act and the clear intent of Congress. SWANCC
emphasizes that the Court’s acceptance of the acquiescence
argument in Riverside Bayview Homes had been premised
on Congress’ clear intent to regulate wetlands that “actually
abut” navigable waters such as those at issue in that case.
After SWANCC, Riverside Bayview Homes cannot stand for
the proposition that federal agencies have jurisdiction over
any area that the agencies believe is “inseparably bound up”
with the navigable waters. Jurisdiction can now be asserted
over other areas outside the traditional navigable waters
only if similar clear congressional intent can be found.

“Significant Constitutional and Federalism Questions”
Required the Rejection of the Corps’ Interpretation of Its
Jurisdiction

The Supreme Court was also especially concerned that the
Corps’ primary argument in support of the migratory bird
rule—that the rule “falls within Congress’ power to regulate
intrastate activities that ‘substantially affect’ interstate com-
merce”—raised “significant constitutional questions.”'
“Where an administrative interpretation of a statute invokes
the outer limit of Congress’ power,” the Court reminded,
“we expect a clear indication that Congress intended that re-
sult.”'?! This is especially true if “the administrative inter-
pretation alters the federal framework by permitting federal
encroachment on a traditional state power.”'*

The CWA contains no such clear statement. To the con-
trary, “Congress chose to ‘recognize, preserve, and protect
the primary responsibilities and rights of States . . . to plan
the development and use . . . of land and water re-

116. Id. at 167, 31 ELR at 20383.
117. See id. at 168-69, 31 ELR at 20383-84.

118. Id.at 170, 31 ELR at 20384 (quoting Riverside Bayview Homes, 474
U.S. at 136, 16 ELR at 20090).

119. See id. at 171, 31 ELR at 20384.
120. Id. at 173, 31 ELR at 20384.
121. Id. at 172-73, 31 ELR at 20384.
122. Id. at 173, 31 ELR at 20384.
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sources.””'* Here, “[r]ather than expressing a desire to re-
adjust the federal-state balance,” Congress had exphc1tly
preserved the preexisting authorities of the states.'>* The ap-
plication of the migratory bird rule, however, “would result
in a significant impingement of the States traditional and
primary power over land and water use.”'> “[T]o avoid the
significant constitutional and federalism questions raised by
respondents’ interpretation,” the Court declined to adopt the
Corps’ proffered justification for its rule and regulation.'*°

Implications of SWANCC

Itis obvious after SWANCC that the migratory bird rule is no
longer valid. But the reasoning of SWANCC has much
broader implications. Two principles stand out. First, the
Corps’ 1974 regulations, which were limited to the tradi-
tional navigable waters, properly captured Congress’ intent
in regulating the “navigable waters” in 1972. Second, any
expansion of that original geographic scope—for instance,
to wetlands adjacent to the navigable waters—must be
proven with reference to a clear congressional statement.

The Corps’ 1974 Definition Properly Captured the
Geographic Reach of the 1972 FWPCA Amendments

After SWANCC, the starting point for the analysis of federal
jurisdiction is the traditional navigable waters, as defined in
The Daniel Ball, Economy Light & Power Co., and Appala-
chian Power Co."”’ The Supreme Court’s op1n10n states
more than once that Congress’ use of the term “navigable
waters” signifies that Congress intended to exercise its tra-
ditional authority over navigable waters, and not its broader
power over all things that substantially affect commerce.
In so stating, the Court expressly endorsed the Corps’ 1974
interpretation of the statute (which had expanded the Corps’
jurisdiction to the full scope of the traditional navigable wa-
ters, as members of Congress had been urging), and ex-
pressly rejected the broader view the Corps adopted in 1977
(which expanded the Corps’ jurisdiction much farther to
match that asserted by EPA).

The Court’s view of Congress’ intent, while contrary to
conventional wisdom 25 years after Callaway, is consistent
with the historical context and legislative history of the
FWPCA Amendments of 1972. To the extent the legislative
history of the FWPCA Amendments assert an intention that
“the term ‘navigable waters’ be given the broadest possible
constitutional interpretation unencumbered by agency de-

123. Id. at 174, 31 ELR at 20385 (quoting 33 U.S.C. §1251(b), ELR
Stat. FWPCA §101).

124. Id.
125. Id., 31 ELR at 20384.
126. Id., 31 ELR at 20385.

127. See supra section entitled The Traditional Definition of Navigable
Waters of the United States.

128. See 531 U.S. at 168 & n.3, 31 ELR at 20383 & n.3 (finding no evi-
dence “that Congress intended to exert anything more than its com-
merce power over navigation”); id. at 172, 31 ELR at 20384 (“The
term navigable has at least the import of showing us what Congress
had in mind as its authority for enacting the CWA: its traditional ju-
risdiction over waters that were or had been navigable in fact or
which could reasonably be so made.”); id. at 173-74, 31 ELR at
20384 (refusing to inquire whether federal jurisdiction was “within
Congress’ power to regulate intrastate activities that ‘substantially
affect’ interstate commerce,” and electing instead to “read the statute
as written”).

terminations which have been made or may be made for ad-
ministrative purposes,”'*’ that intention should be read in
the context of the specific “agency determinations” that
were at issue in 1972, and the specific constitutional ques-
tions that were the subject of debate at that time.

As discussed above, Congress had expressed frustration
in the early 1970s with the Corps’ narrow interpretations of
its jurisdiction over the “navigable waters of the United
States” under the Rivers and Harbors Act. Specifically,
Congress had urged the Corps repeatedly to assert jurisdic-
tion consistent with several judicial decisions that had ex-
panded the meaning of the term “navigable waters” and to
expand its interpretation of the meaning of “navigable wa-
ters” to include wholly, intrastate, navigable waters that
were connected to other intrastate navigable waters through
overland links. In light of this background, it appears that
Congress intended the coverage of the CWA to define “navi-
gable waters” to overcome the Corps’ prior limiting con-
structions. This expanded meaning would include: waters
that were or had been navigable in fact or which could rea-
sonably be so made; waters landward of the harbor lines;
and intrastate, navigable waters that are linked to intra-
state commerce via overland connections. Any waters be-
yond these “navigable waters” were to remain “waters of
the State.”

A Clear Congressional Statement Must Be Shown to
Regulate Waters Beyond the Traditional Navigable Waters

The second principle of the SWANCC opinion is that the reg-
ulation of areas outside the traditional navigable wa-
ters—such as the regulation of wetlands adjacent to naviga-
ble waters approved in Riverside Bayview Homes—must be
justified with a clear showing of congressional intent. No
longer can federal CWA jurisdiction be justified by show-
ing that an activity “substantially affects commerce.” The
Court held that although the Conference Report included
the statement that the conferees “intend that the term ‘navi-
gable waters’ be given the broadest possible Constitutional
interpretation . . . neither this, nor anything else in the leg-
islative history . . ., signifies that Congress intended to ex-
ert an?fthmg more than its commerce power over naviga-
tion,”"?’ Accordlngly, previous JudlClal decisions that were
based upon an “affecting commerce” rationale are now of
dubious value."”

Furthermore, SWANCC makes clear that in view of Con-
gress’ commitment in the CWA to preserve and protect the
primary responsibility of the state to control the use of land
and water resources, and in view of general principles of
statutory construction in the area of federal/state relations,
the CWA should not be read to expand jurisdiction into the
traditional sphere of the states absent a clear statement to
that effect. In Riverside Bayview Homes, for instance, the
Supreme Court acknowledged that Congress had clearly in-
tended to include “adjacent wetlands” within the “waters of
the United States.” SWANCC explained this holding as be-
ing based largely upon Congress’ “unequivocal acquies-
cence” to the regulation of wetlands adjacent to navigable
waters. The CWA therefore does not grant the agencies

129. S.Rep.No.92-1236, at 144 (1972), reprinted in 1 LEGISLATIVE His-
TORY at 327.

130. 531 U.S. at 168 n.3, 31 ELR at 20383 n.3.
131. See supra note 6 and cases cited.
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broad authority to regulate any waters they believe have a
nexus with the traditional navigable waters. Instead, federal
jurisdiction must be established by an affirmative grant
from Congress, as shown by the statute’s clear text or by evi-
dence of clear congressional intent.

The Arguments for a Narrower Reading of SWANCC,
and Why They Are Wrong

Agencies and commentators disappointed with SWANCC
have been working to limit its holding. Their arguments can
be grouped into five broad categories: arguments limiting
SWANCC to its facts; arguments substituting new jurisdic-
tional tests, especially a “significant nexus” test; arguments
expanding Riverside Bayview Homes; arguments resuscitat-
ing the “affecting commerce” test; and arguments based on
the general remedial purposes of the CWA.

Limiting SWANCC to Its Facts

The first category of argument attempts to limit SWANCC’s
holding to the facts of the case. Some argue that SWANCC
applies only to non-navigable, isolated, intrastate waters.
Some argue even more narrowly that SWANCC applies only
to non-navigable, isolated, intrastate waters for which j Jurls-
diction is based solely on the presence of migratory birds.'*
These arguments ignore the Supreme Court’s rationale,

which was necessary to its holding. And “[w]hen an opinion
issues for the Court, it is not only the result but also those
portions of the opinion necessary to that result by which we
are bound.”"** The rationale of SWANCC has implications
far broader than isolated waters.

SWANCC “establish[es]” a new “mode of analy51s” for
the consideration of jurisdictional questions."** The Su-
preme Court could not have reached its ultimate decision in
SWANCC without first: (1) rejecting the proposition that
Congress intended to reach all activities “affecting interstate
commerce” when it passed the CWA; (2) concluding that
Congress intended instead in 1972 to exercise its power over
navigation; and (3) concluding, based on overwhelming ev-
idence of congressional intent, that Congress in 1977 had
acquiesced in the Corps’ regulation of wetlands that actually
abut navigable waters but had not acquiesced to the rest of
the 1977 regulations which had formed the basis for the
Corps’ purported jurisdiction over the waters at issue in
SWANCC. These decisions necessarily implicate not only
the Corps’ assertion of jurisdiction over isolated waters, but
also its assertion of jurisdiction over any water that is not
navigable within the traditional meaning of the term. Juris-
diction over all sorts of non-navigable waters has until now
been justified solely under the assumption that Congress in-
tended to exercise its full powers under the Commerce
Clause. Jurisdiction over those waters must now be justi-
fied, if at all, by reference to the actual intent of Congress in
1972 and 1977.

132. Shortly after SWANCC was announced, the General Counsel of EPA
and the Chief Counsel of the Corps issued a memorandum opining
that even the Corps’ “other waters” (or “isolated waters”) regulation,
§328.3(a)(3), retained some vitality. See Guzy-Anderson Memoran-
dum, supra note 12.

133. Seminole Tribe v. Florida, 517 U.S. 44, 67 (1996).

134. United States v. Rapanos, 190 F. Supp. 2d 1011, 1015 (E.D. Mich.
2002).

One court of appeals has recognized that the import of
SWANCC extends to more than isolated waters. In Rice, the
Fifth Circuit stated that “[u]nder Solid Waste Agency, it ap-
pears that a body of water is subject to regulation under the
[CWA] if the body of water is actually nav1gable or is adja-
cent to an open body of navigable water.”"> The court in
Riceheld that several intermittent streams were not “naviga-
ble waters” under the Act and that connections through
groundwater could not establish CWA jurisdiction after
SWANCC. Three district courts have held that a bayou and
dltch13 6 and wetlands hydrologically connected to navigable
waters"”’ are outside federal jurisdiction.

Other courts have limited SWANCC to either the mlgra—
tory bird rule or to non-navigable, isolated waters.'** None
of these cases has offered a careful analysis of the rationale
of SWANCC, however. Instead, these cases have relied on
broad, pre-SWANCC precedent that was based on the “af-
fecting commerce” theory of CWA jurisdiction and that re-
Jected ‘navigability” as a limit on jurisdiction under the
Act."” Courts eventually will have to reconcile these prior
holdings with the rationale in SWANCC—and, as the Fifth
Circuit has recognized, it is the recent Supreme Court prece-
dent that will govern. If the Corps cannot point to either (1)
traditional navigability, or (2) affirmative congressional au-
thorization of jurisdiction, it should not have jurisdiction
over the property at issue.

Substituting New Jurisdictional Tests

The second category of post-SWANCC argument for broad
federal jurisdiction seeks to substitute new jurisdictional
tests. Several tests have been floated in court filings and in
commentary: for example, that the Corps has jurisdiction
over any wetland or water with a “significant nexus” to nav-
igable waters'*; that the Corps has jurisdiction over any
wetland or water that is “inseparably bound up with” navi-
gable waters'*'; that the Corps has jurisdiction over any wet-
land or water Wlth a “hydrological connection” to a naviga-
ble water'*; that the Corps has jurisdiction over any wet-
land or water that is part of the “tributary system” to a navi-
gable water'*; and that the Corps has jurisdiction over areas

135. Rice, 250 F.3d at 269, 31 ELR at 20600.

136. See United States v. Needham, Nos. 01-1897, 1898 (W.D. La. Jan.
22, 2002).

137. See Rapanos, 190 F. Supp. 2d at 1011; United States v. Newdunn
Associates, 195 F. Supp. 2d 751,32 ELR 20573 (E.D. Va.2002).

138. See, e.g., Headwaters v. Talent Irrigation Dist., 243 F.3d 526, 533,
31 ELR 20535, 20537 (9th Cir. 2001); Deaton v. United States, No.
MJG-95-2140 (D. Md. Jan. 29, 2002); United States v. Interstate
Gen. Co., 152 F. Supp. 2d 843,31 ELR 20750 (D. Md. 2001); United
States v. Krilich, 152 F. Supp. 2d 983, 991 n.13, 31 ELR 20787,
20789 n.13 (N.D. IlI. 2001); Idaho Rural Council v. Bosma, 143 F.
Supp.2d 1169, 1178 (D.Idaho 2001); United States v. Buday, 138 F.
Supp. 2d 1282, 1289 (D. Mont. 2001).

139. See supra note 6 and cases cited.
140. See Guzy-Anderson Memorandum, supra note 12, | 5(b)(1).

141. See Brief for the United States, at 31, United States v. Interstate Gen.
Co., No. 01-4513 (4th Cir. 2001).

142. See Brief for the United States, at 6, FD&P Enterprises, Inc. v. Corps
of Eng’rs, No. 99-3500 (D.N.J. 2001).

143. See Brief for the United States, at 50, Interstate Gen. Co. (No.
01-4513); Supplemental Brief for the United States as Amicus Cu-
riae, at 12-13, Support of Panel Rehearing in Rice v. Harken Explo-
ration Co. (5th Cir. 2001); Guzy-Anderson Memorandum, supra
note 12, J 6(d).
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on the basis of physical conditions that ceased to exist long
before the passage of the 1972 Amendments.'** These new

“tests,” untethered to any showing of congressional intent
and devoid of substantive meaning (what is a “significant
nexus” after all?), would vest vast discretion in the regula-
tory agencies to claim jurisdiction on an arbitrary,
case-by-case basis. Indeed, jurisdiction under each of these
tests has been suggested to extend to any water or wetland
from which a drop of water can flow downstream and end up
in a navigable water.'* The migratory water molecule has
been substituted for the migratory bird.

None of these tests is drawn from the text or history of
the CWA. For example, nowhere does the text of the Actin-
clude the phrase “significant nexus” or “inseparably bound
up with” the navigable waters. Nor does the legislative his-
tory include either of those phrases. Instead, those phrases
are drawn out of context from a section of the Supreme
Court’s opinion in SWANCC that explained that Congress
affirmatively authorized the Corps to assert jurisdiction
over certain wetlands, and that stressed that those wetlands
(in contrast to the waters at issue in SWANCC) had an espe-
cially close relationship with navigable waters."* In artic-
ulating these words of description and limitation, however,
the Court did not purport to announce a new test for juris-
diction. Indeed, the Court made clear that the text of the
statute and congressional intent were the sole basis for
agency jurisdiction. This is not surprising, for the Corps
and EPA, like any agency, may act only upon the affirma-
tive authorization of Congress.

Moreover, the import of these alternative tests implicates
the very concerns that animated the Court in SWANCC. For
if, as the government has contended, any water or wetland
having a potential downstream hydrological connection
with a navigable water has a “significant nexus” to that wa-
ter and is jurisdictional, any connection between an upland
site and a navigable water, no matter how remote, infre-
quenti or brief, would be sufficient for federal _]uI’lSdlC—
tion.'* If the mere fact that a drainage pattern can be traced,
over great distances, from a higher elevation parcel to a
lower elevation navigable water could establish jurisdic-
tion, federal CWA authority would extend to the smallest of

144. See Joint Case Management Conference Statement in San Francisco
Baykeeper v. Cargill, Inc., No. C-96-2161, No. C-98-4388 (N.D.
Cal. 2001).

145. See United States v. Rueth Dev. Co., 2001 U.S. Dist. LEXIS 22944
(N.D. Ind. Sept. 25, 2001), vacated in part, 2002 U.S. Dist. LEXIS
3483 (Feb. 21, 2002).

146. See SWANCC, 531 U.S. at 167-68, 31 ELR at 20383 (internal cita-
tions omitted):

[O]ur holding [in Riverside Bayview Homes] was based in
large measure upon Congress’ unequivocal acquiescence in,
and approval of, the Corps’ regulations interpreting the CWA
to cover wetlands adjacent to navigable waters. We found
that Congress’ concern for the protection of water quality and
aquatic ecosystems indicated its intent to regulate wetlands
“inseparably bound up with the waters of the United States.”
It was the significant nexus between the wetlands and
“navigable waters” that informed our reading of the CWA in
Riverside Bayview Homes. . . . In order to rule for respondents
here, we would have to hold that the jurisdiction of the Corps
extends to ponds that are not adjacent to open water. But we
conclude that the text of the statute will not allow this.

Id. at 167-68, 31 ELR at 20383.

147. See Brief for the United States in United States v. Deaton, No.
MIJG-95-2140 (D. Md. Jan. 29, 2002).

ditches, swales, and rivulets, regardless of their relation to
actual navigability and regardless of whether Congress ac-
tually intended to grant jurisdiction over those remote areas.
This result cannot be squared with the reasoning of
SWANCC—which, far from affirming broad assertions of
agency jurisdiction, rejects the jurisdictional rationale ad-
vanced by the agencies since 1975. If, as the Supreme Court
stated in SWANCC, Congress in 1972 intended to regulate
only the navigable waters, then the original CWA did not in-
clude non-navigable tributaries. And no case has yet exam-
ined the text or legislative history of the 1977 Amendments
to determine whether Congress acquiesced in the Corps’
post-Callaway jurisdiction over non-navigable tributar-
ies—or, if Congress did, how far upstream it intended to au-
thorize the agencies to go.'* Careful analysis would cer-
tainly show that Congress never acquiesced in federal juris-
diction over the upper reaches of tributaries—even the As-
sistant Secretary of the Army in 1975 disavowed any intent
to re ulate non-navigable streams above their headwa
ters,'” and the legislative history contains no clear state-
ment of congressional intent to the contrary. These waters
lie well within the states’ traditional authority over land and
water resources, and far beyond any possibility of naviga-
tion. Rather than constructing new, even broader jurisdic-
tional tests, the agencies should be examining the intent of
Congress to determine how far the nation’s legislature in-
tended them to extend the federal regulatory authority.

Expanding Riverside Bayview Homes

The third category of argument seeks a broad interpretation
of'the Court’s prior decision in Riverside Bayview Homes, at
the expense of the Court’s later decision in SWANCC. Some
have argued that Riverside Bayview Homes approved the
Corps’ very expansive regulatory definitions, including the
Corps’ definition of “adjacent” and the Corps’ assertion of
jurisdiction over a varlety of marginal waters under the ru-
bric of “tributaries.”"*" This is not the case. As the Riverside
Bayview Homes Court stated and the SWANCC Court em-
phasized, the wetland at issue in Riverside Bayview Homes
“actually abut[ted] on a navigable waterway,” a factual set-
ting that did not require the Court to decide whether the

148. The word “tributary” is not used in the CWA, and neither EPA nor
the Corps has ever published a definition of the term. The 1972 and
1977 Congresses would likely be greatly surprised by the agencies’
current attempts to use the concept of “tributaries” to assert federal
jurisdiction over intermittent streams, drainage ditches, and ephem-
eral waters, which have only occasional (if any) connection to the
navigable waters.

149. See supra note 77.

150. See Guzy-Anderson Memorandum, supra note 12, n.4; Brief for the
United States, at 34-35, United States v. Interstate Gen. Co., No.
01-4513 (4th Cir. 2001). This argument is based upon the Court’s
statement of the question presented in Riverside Bayview Homes:
“[W]hether the Clean Water Act . . . together with certain regulations
promulgated under its authority by the Army Corps of Engineers, au-
thorizes the Corps to require landowners to obtain permits from the
Corps before discharging fill material into wetlands adjacent to navi-
gable waters and their tributaries.” Riverside Bayview Homes, 474
U.S. at 123, 16 ELR at 20086. Because the Court in Riverside Bay-
view Homes did not address the validity of the Corps’ jurisdiction
over the water to which the wetland at issue was “adjacent,” much
less how far up a non-navigable tributary federal jurisdiction might
theoretically extend, this argument grossly overstates the “holding”
of Riverside Bayview Homes.


http://www.eli.org

32 ELR 11058

ENVIRONMENTAL LAW REPORTER

9-2002

Copyright © 2002 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

Corps’ regulations and definitions were otherwise valid.""
Nothing in Riverside Bayview Homes purports to consider
or approve federal jurisdiction over a wetland that does not
immediately adjoin a navigable water and have a regular
surface hydrological connection to that water. There is no
basis in that case to support jurisdiction, as the Corps has
suggested, over wetlands that do not “actually abut” naviga-
ble waters, over uplands wetlands that drain via overland
surface runoff to navigable waters at lower elevations, or
over wetlands connected only through groundwater.

Resuscitating the “Affecting Commerce” Test

A fourth argument that continues to arise in commentary
and in briefs is that the Corps has the authority to regulate
certain marginal waters or wetlands based on the “substan-
tial effects” that act1V1tles in those waters might have on in-
terstate commerce.'** This argument is squarely foreclosed
by the analysis in SWANCC.">* Employing a substantial ef-
fects test to reach waters lying beyond navigable waters is
entirely inconsistent with Congress’ intent to exerc1se its
traditional “commerce power over navigation.” * More-
over, such an argument raises the same constitutional ques-
tions the Court found problematic in SWANCC. These con-
stitutional questions are not limited to hydrologically iso-
lated wetlands. They arise by virtue of the substantial effects
test itself—which is the most far-reaching basis of congres-
sional authority under the Commerce Clause.'”

These constitutional concerns are especially acute where
the Corps attempts to assert jurisdiction over areas within
“the States’ traditional and primary power over land and wa-
ter use,” as were the isolated waters in SWANCC and as are
many of the marginal waters and wetlands the Corps contin-
ues to attempt to regulate. Regulating drainage ditches,
ephemeral waters, and wetlands that are not immediately
adjacent to navigable waters will extend the federal govern-
ment into the “primary responsibilities and rights of States .

.to plan the development and use . . . of land and water re-
sources” every bit as much as does the regulation of the wa-
ters at issue in SWANCC."*® It is for this reason that the Su-
preme Court elected in SWANCC to “read the statute as writ-
ten,” i.e., to extend to “navigable waters.” After SWANCC,
there should never be an occasion for the Corps or EPA to in-
voke the irrelevant federal power over activities having
“substantial effects” on commerce.

Invoking the Environmental Purposes of the CWA

The final argument for a narrow reading of SWANCC is
founded on a basic purpose of the CWA: “[T]o restore and
maintain the chemical, physical, and biological integrity of

151. See 474 U.S. at 135, 16 ELR at 20089; see also SWANCC, 531 U.S.
at 167, 31 ELR at 20383.

152. See, e.g., Guzy-Anderson Memorandum, supra note 12, | 5; Brief
for the United States in FD&P Enterprises v. Corps of Eng’rs, No.
99-3500 (D.N.J.).

153. See SWANCC, 531 U.S. at 173-74, 31 ELR at 20384 (declining to
consider whether the migratory bird rule was supported by the “sub-
stantial effects” test because of the “significant constitutional ques-
tions” involved in “evaluat[ing] the precise object or activity that, in
the aggregate, substantially affects interstate commerce”).

154. See id. at 163 n.8, 31 ELR at 20385 n.8.

155. See United States v. Lopez, 514 U.S. 549, 558-59 (1995).

156. SWANCC, 531 U.S. at 174, 31 ELR at 20385 (quoting 33 U.S.C.
§1251(b), ELR Stat. FWPCA §101(b)).

the Nation’s waters.”"’ If there is no federal jurisdiction
over a particular parcel, the argument goes, this remedial
congressional purpose will be thwarted.

This argument proves too much. No one disputes the en-
vironmentally remedial purpose of the CWA—indeed, the
Court in SWANCC nowhere questioned the biological pur-
poses of the migratory bird rule.

But no legislation pursues its purposes at all costs. De-
ciding what competing values will or will not be sacri-
ficed to the achievement of a particular objective is the
very essence of legislative choice—and it frustrates
rather than effectuates legislative intent simplistically to
assume that whatever furthers the statute’s primary ob-
jective must be the law."

If the only question to be asked were whether the regulation
of a class of waters or wetlands would benefit the physical
and biological integrity of the nation’s waters, there would
be no limit to federal jurisdiction. The decision in SWANCC
makes clear, however, that Congress intended to effectuate
that purpose in a specifically defined area of federal geo-
graphic jurisdiction. Regardless of the statute’s environ-
mental purpose, one must examine the text and intent of the
statute to determine its scope.

The absence of federal geographic jurisdiction does not
mean that important waters and wetlands will go unpro-
tected. The federal government has nonregulatory pro rams
that create incentives to conserve or restore wetlands, and
private groups commonly buy or preserve wetlands.'
Many states have their own wetlands programs, and many
who had left them dormant have expanded them after
SWANCC.'®" A system of limited but effective federal juris-
diction coupled with such revitalized state efforts is the very
system of federalism the CWA strove to attain, and is en-
tirely consistent with the original purposes of the Act and
with the Supreme Court’s analysis in SWANCC.

Conclusion

The SWANCC decision repudiates two decades of conven-
tional wisdom regarding federal jurisdiction under the CWA.
Although the opinion may have come as a surprise after de-
cades of assuming the Act extends to the maximum bounds
ofthe Commerce Clause, re-reading the history of the Actin
its historical context suggests that the Supreme Court was
correct. Jurisdictional regulations that were promulgated on
the premise that the Corps’ jurisdiction was unbounded
should now be reconsidered under a more restrained under-
standing of agency authority. The Corps and EPA, after all,
may only act upon the authorization of Congress. Before the
agencies stretch their jurisdiction outside the navigable wa-
ters into the traditional range of local land use planners, they
must inquire whether Congress intended them to do so.

157. 33 U.S.C. §1251(a), ELR Stat. FWPCA §101(a).

158. Rodriguez v. United States, 480 U.S. 522, 525-26 (1987) (empha-
sis added).

159. The Wetlands Reserve program provides federal wetlands protec-
tion funding for the purchase of temporary or permanent easements.
See 16 U.S.C. §3837-3837f. The Swampbuster program conditions
U.S. Department of Agriculture farm benefits on agricultural wet-
land protection. See 16 U.S.C. §3821(a).

160. The Nature Conservancy may be the most familiar of these groups.
See http://www.nature.org (organization website cataloguing wet-
land protection efforts).

161. See, e.g., Isolated Wetlands Remain Protected Under State Rules,
Commission Says, Daily Env’tRep. (BNA), Mar. 10,2001, at A-4.
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