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A. Factual and Procedural Background

1. The Cactus Ferruginous Pygmy-Owl

The United States Fish and Wildlife Service ("USFWS") listed the Arizona population
of the cactus ferruginous pygmy-owl (Glaucidium brasilianum cacorum or "CFPO") as a
distinct population segment and an endangered species on March 10, 1997. See 62 Fed. Reg.
10730. "The past and present destruction, modification, and curtailment of habitat is the
primary reason for the decrease in population levels of the CFPO." Saguaro Ranch
Biological Opinion, p. 12, Saguaro Ranch Administrative Record, 000680. Subsequently,
in response to rulings by United States District Judge Alfredo C. Marquez, the USFWS
designated approximately 731,712 acres of critical habitat located in Pima, Cochise, Pinal
and Maricopa counties in Arizona. See 64 Fed. Reg. 37419, 37420-21 (July 12, 1999),
However, on September 21,2001, United States District Judge Susan R. Bolton declared the
critical habitat designation to be invalid and remanded the designation to the USFWS. See
Nat'l Ass'n of Home Builders v. Norton, CV 00-903-PHX-SRB, Doc. # 86. On November
27, 2002, the USFWS proposed the designation of 1,208,001 acres of critical habitat,
including parts of Pima and Pinal counties in Arizona. See 67 Fed. Reg. 71032. In addition,
there is also a Draft Recovery Plan for the CFPO which was issued in January 2003. See
Doc. # 56, Tab B.

2. The Endangered Species Act’
Section 7 of the Endangered Species Act ("ESA") requires each federal agency to
ensure that any action authorized, funded, or carried out by that agency "is not likely to

Jjeopardize the continued existence of any endangered species or threatened species[*] or

2 The following discussion sets forth the various procedural requirements of the

Endangered Species Act as they are relevant to the resolution of Defenders' Claim 3.

} "Jeopardize the continued existence of means to engage in an action that

reasonably would be expected, directly or indirectly, to reduce appreciably the likelihood of
both the survival and recovery of a listed species in the wild by reducing the reproduction,
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result in the destruction or adverse modification" of designated critical habitat.* 16 U.S.C.
§ 1536(a)(2). In order to achieve this objective, the agency proposing the action must
consult, as relevant to this litigation, with the USFWS whenever its action "may affect" a
threatened or endangered species. 50 U.S.C. § 402.14(a). If the agency determines that its
action will have "no effect" on an endangered or threatened species, it need not engage in
"formal consultation," and the USFWS need not concur in this determination. See Southwest
Center for Biol. Div. v. United States Forest Service, 100 F.3d 1443, 1447-48 (9" Cir. 1996);
’J Pacific Rivers Council v. Thomas, 30 F.3d 1050, 1054 n. 8 (9" Cir. 1994), cert. denied, 514
U.S. 1082 (1995); 51 Fed. Reg. 19926, 19949 (June 3, 1986);° and September 29, 1999
Letter from USFWS Field Supervisor David L. Harlow, Corps of Engineers' Administrative
Record ("COE") 005383 ("The Service does not provide concurrences with an action
agency's no effect determination . . . ."). In making such a determination, the agency "shall

use the best scientific and commercial data available.” 16 U.S.C. § 1536(a)(2).

numbers, or distribution of that species." 50 C.F.R. § 402.02.

4 ""Destruction or adverse modification' means a direct or indirect alteration that

appreciably diminishes the value of critical habitat for both the survival and recovery of a
listed species. Such alterations include, but are not limited to, alterations adversely
modifying any of those physical or biological features that were the basis for determining the
habitat to be critical." Id.

3 In this final rule, the USFWS states:

Although the Service will, when appropriate, request consultation on particular
Federal actions, it lacks the authority to require the initiation of consultation. The
determination of possible effects is the Federal agency's responsibility. The Federal
agency has the ultimate duty to ensure that its actions are not likely to jeopardize listed
species or adverscly modify critical habitat. The Federal agency makes the final
decision on whether consultation is required, and it likewise bears the risk of an
erroneous decision.

51 Fed. Reg. at 19949.
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3. Section 404 Permits Under the Clean Water Act

Section 404 of the Clean Water Act ("CWA") allows the United States Army Corps of
Engineers (hereinafter "the Corps") to regulate the discharge of dredged and fill materials
into wetlands and other waters of the United States. See 33 U.S.C. § 1344, Such permits

may be issued on either on individual or general basis. See 33U.S.C. § 1344(a), (e)-

4. Continental Reserve

The Continental Reserve project is a 598-acre property being developed in the Town
of Marana, Arizona. See COE 004980. Continental Reserve is a master-planned community
featuring single-family residences, large areas of undisturbed open space, a 9-acre
community park, and a 10-acre elementary school site. See Doc. # 146, Tab 2, { 4. While
the applicable zoning permits the construction of 2,260 residential units, the block platting
imposed by the local municipality ensures that Continental Reserve will not have more than
1,875 residential units. See id., at § 6. Furthermore, Continental Reserve believes that it is
unlikely that more than 1,600 homes will be built in the development. See id.

On June 15, 1999, a consultant on behalf of the owners of the Continental Reserve
property filed a Nationwide Permit Pre-Construction Notifications with the United States
Army Corps of Engineers (the "Corps") with respect to the planned discharge of dredged or
fill materials into 2.9 acres of potential jurisdictional waters. See COE, 004803-4825.

However, Judge Marquez subsequently enjoined construction under three of the Corps'’
nationwide permits. See Defenders of Wildlife v. Ballard, 73 F.Supp.2d 1094 (D. Ariz.
1999). As such, Continental Reserve's consultant subsequently applied for an individual
Section 404 dredge and fill permit on December 15, 1999. See COE 004861-4886.
Specifically, the permit request sought authorization for the discharge of dredged and/or fill
materials affecting only 4.9 of the total 39.4 acres of jurisdictional waters located within the
project. See id. On April 4, 2000, a consultant on behalf of the owners of Continental
Reserve property sent the Corps a revised Section 404 individual permit application. See id.

at 004941-52,
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On May 17, 2000, the Corps found that portions of the Continental Reserve project
included waters of the United States, thus requiring Section 404 permits prior to any dredge
and fill work. See id. at 004941.

On August 30, 2000, a consultant on behalf of the owners of the Continental Reserve
property sent the Corps a report from WestLand Resources indicating that the project
property was not within the designated critical habitat for the CFPO, and that no CFPO had
been detected on the property in surveys conducted during the spring of 1999 and between
March 23-June 3, 2000. See id. at 004976-79.

In response to a Public Notice issued by the Corps (see id. at 004980-85) which
indicated that the proposed activity would fill 4.9 acres of unnamed washes and that the
project would not affect federally-listed endangered or threatened species or their critical
habitat, David Harlow, a field supervisor with the USFWS, sent a letter to the Corps. See id.
at 005014-15. In his letter, Mr. Harlow noted that (1) he believed that the Corps should
address the "total impact of the development" which would include "the total 418.6 acres of
development and not merely the 4.9 acres of jurisdictional washes;" (2} the public notice
failed to provide information regarding the scope of the surveys for the CFPO, "the amount
of suitable habitat for the pygmy-owl," and "the amount of suitable habitat that would be
affected by the proposed project;” (3) the USFWS' view that "the loss of habitat suitable for
the pygmy-owl would constitute a 'may affect' scenario under section 7 of the [ESA]; (4) his
belief that "this particular project area serves as a movement corridor for the [CFPO] and
likely provides nesting, roosting, and foraging habitat;" and (5) the USFWS did not concur
in the no effect determination. See id. In conclusion, the USFWS requested that the Corps
consult with the USFWS, and to hold the permit in abeyance. See id. at 005015.

On October 11, 2000, a consultant on behalf of the owners of the Continental Reserve
property submitted a preliminary in-lieu fee mitigation proposal and biological evaluation
to the Corps. See id. at 005041-5104. The mitigation proposal provided for the payment of
a "specified fee, equal to $8,000 times the acreage of direct impacts (4.9 acres) to provide for

restoration of riparian habitat along the Santa Cruz River at an established mitigation bank."
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Id. at 005046. The detailed biological evaluation prepared by WestLand Resources, Inc.
noted that the project was not located within critical habitat for the CFPO but was "adjacent
to the eastern boundary of the southern point" of one of the units of the critical habitat (see
id. at 005071) yet, after a detailed analysis of "the potential for the proposed project to
directly, or indirectly, impact the CFPO or designated Critical Habitat for the species[,]" (id.
at 005062. See also id. at 005072-5080), concluded as follows:

[Pc]lgoposed_ activities occurring on the subject property are not expected to qlirectl¥ or

indirectly impact any CFPO or the functions of designated Critical Habitat. The

roposed action does not reasonably rise to the level of effect that would trigger
ederal agency consultation with USFWS. That is, we do not believe that the effects
of the Rroposed project could be reasonabl cl'assiﬁed from a regulatory perspective as
g}_ti%zltr'"may effect — likely to adversely affect" or "may affect — not likely to adversely

Id. at 005072 (emphasis added).

On December 1, 2000, the USFWS objected to the proposed preliminary in-lieu fee
mitigation proposal and the issuance of a Section 404 permit. See id. at 005122-23. Mr.
Harlow again indicated the USFWS' belief that "the proposed project would disrupt habitat
connectivity, thus hindering the ability of the project area to serve as a movement corridor
for the [CFPO]." Id. at 5123. He also noted that the USFWS continued to believe that the
project "may affect" the CFPO, and as such again requested consultation. See id.

On January 12, 2001, the Corps was notified that Continental Reserve II, L.L.C. had
purchased the Continental Reserve property and had assumed all Section 404 permit
responsibilities. See id. at 005136.

On March 8, 2001, WestLand Resources, Inc. forwarded to the Corps the results of a
CFPO survey conducted between January 11-February 19, 2001 which failed to detect any
CFPO either visually or aurally. See id. at 005167-69.

On March 22, 2001, the Corps issued its Environmental Assessment, Statement of
Findings of No Significant Impact, and Public Interest Review. See id. at 005206-5261. The
Corps noted its determination that "the development would have no effect to Unit 3 of the

[CFPOs] designated critical habitat,” yet noted that "since construction of the permitted

activities within Continental Reserve may occur over many years, it is possible that [CFPOs]
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i future years could be found within Continental Reserve." Id. at 005216. Thus, "[t]o

ensure that the Corps’ no effect determination would continue," the Corps required that

Continental Reserve continue to conduct CFPO surveys during any construction authorized
under a CWA Section 404 permit. See id.

Furthermore, under its National Environmental Policy Act ("NEPA") analysis, the
Corps concluded that "the proposed permit action has the direct effects of clearing, grading,
and development on portions of the property. Clearing, grading, and development will also
result in the indirect loss and fragmentation of native Sonoran Desertscrub vegetation and
habitat." Id. at 005223. It also determined that these effects would be "partially offset" by
the in-lieu mitigation proposal, the preservation of open space, and the project's design that
limits impacts to jurisdictional waters. See id. However, it still concluded that, under the
ESA, there would be "no effect” to the CFPO or its habitat. See id. at 005217.

On March 22, 2001, the Corps issued the Section 404 permit requested by Continental
Reserve. See id. at 005262-5289.

On May 15, 2001, Mr. Harlow issued a letter in which he noted that the USFWS
objected to work that was being done on the Continental Reserve property. See id. at
005291-92. On May 18, 2001, Continental Reserve responded to Mr. Harlow's letter. See
id. at 005295-97.

On June 15, 2001, the USFWS notified the Corps that it did not concur with the Corps'
"no effect” determination. See id. at 005375-76. The USFWS reasoned that the "project is
within the geographic area occupied by [CFPOs] and there is a territory within 0.5 miles. In
addition, the project site is contiguous with other owl habitat and the closest known owl
territory. Hence, it is reasonable to assume that [CFPOs] may have used the property at
sometime in the recent past and would continue to do so in the future." /d. at 005375, The
USFWS also requested that the Corps initiate consultation and "immediately notify the
applicants that no vegetation removal, ground-clearing, or construction can occur at the
project site until the Corps completes section 7 consultation with the [USFWS]." Id. at
005376.
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On June 27, 2001, the Corps responded to the USFWS' request for consultation. See
id. at 005378-80. It noted that its "no effect” determination was based upon the fact that "the
Continental Reserve property has now been surveyed for four consecutive years (1998, 1999,
2000, and 2001) without detecting a [CFPQ]" and that based upon the fact that the USFWS
had established Unit 3 "as a narrow [critical] habitat linkage that serves as a corridor to
connect suitable habitat in Unit 2 and Saguaro National Park west to Unit 4" yet had not
included Continental Reserve as part of Unit 3, "the Continental Reserve property would not
seem to be essential to the functioning of Unit 3 as a corridor for the movement of [CFPOs]."
Id. at 005378-79. Furthermore, in response to the USFWS' assertion that a CFPQ territory
was located within 0.5 miles of Continental Reserve, the Corps reviewed the scientific
evidence regarding the spring 1998 detections of a CFPO and the results of subsequent
surveys by Continental Reserve's consultants as well as surveys by the Arizona Game and
Fish Department and concluded that "it seems likely that a 'pygmy-owl territory’ was not
established but rather this was a migratory bird stopping only temporarily before moving
elsewhere." Id. As such, the Corps maintained its "no effect" determination since the
USFWS failed to provide the Corps with any new information. See id. at 005379,

On June 19, 2002, the Corps' project manager indicated that all land clearing activities
had been completed and that the Phase I roads and construction had also been completed.
See id. at 005459. He also noted that "over 90% of the Section 404 permitted activities were
complete” and that the remaining Section 404 activities should be completed before the end
of 2002. See id.

Furthermore, Continental Reserve is not included in the newly proposed critical habitat
for the CFPO, but portions of the property are included in the Draft Recovery Plan.
However, the only portion of the Continental Reserve property included within a proposed
recovery area is the preserved natural riparian habitat separating Phase One and Two which
is protected by natural resource easements or planned as natural open space.

In Claim 3 of their Second Amended Complaint, Plaintiffs Defenders of Wildlife and
Center for Biological Diversity (hereinafter "Defenders") allege that the Corps violated
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section 7(a)(2) of the ESA and the Administrative Procedure Act ("APA") by issuing CWA
permits for the Continental Reserve development project without consulting with the USFWS
on the direct, indirect, and cumulative impacts of the actions. The Complaint also lists the

EPA as a defendant on this claim, yet Defenders dropped the EPA as a defendant as
memorialized in this Court's April 25, 2003 Order (Doc. # 130).

B. Standard of Review
Under the APA® "a court may set aside an agency action if the court determines that
action was arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with

law or without observance of procedure required by law." Envtl. Prot. Info. Ctr. v. Simpson

| Timber Co., 255 F.3d 1073, 1078 (9™ Cir. 2001). Thus, this Court may not "substitute its

judgment for that of the agency" yet is to consider whether the agency's "decision was based
on a consideration of the relevant factors and whether there has been a clear error of
judgment." Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402,416 (1971). In
addition, where an agency's decision involves the agency's scientific and technical expertise,
this Court must be "at its most deferential” and defer to the agency's decision if the agency
"has considered the relevant factors and articulated a rational connection between the facts
found and the choice made." Baltimore Gas & Elec. Co. v. Nat'l Res. Defense Council, Inc.,
462 U.S. 87, 103, 105 (1983). Ultimately, "the agency must justify its final action by
reference to the reasons it considered at the time it acted." Friends of the Clearwater v.
Dombeck, 222 F.3d 552, 560 (9* Cir. 2000) citing Camp v. Pitts, 411 U.S. 138, 142-43
(1973). However, "[a]n agency is not required . . . to furnish detailed reasons for its
decision." Lodi Truck Services, Inc. v. United States, 706 F.2d 898, 901 (9" Cir. 1983). So
long as the agency's decision is sufficiently clear such that the court did not speculate as to

the bases for the agency's decision, the Court may uphold the decision. See id.

é The parties are in apparent agreement that judicial review of the Corp's "no

effect” determination is properly under the APA.
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C. Discussion

Contrary to the arguments urged by Continental Reserve, the Court finds that Defenders
have adequately established the necessary standing for them to challenge the Corps' issuance
of CWA permits for the Continental Reserve project. See, e.g., Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560-61 (1992); Kootenai Tribe of Idaho v. Veneman, 313 F.3d 1094,
1112-13 (9™ Cir. 2002); and Biodiversity Legal Foundation v. Badgley, 309 F.3d 1166, 1171
(9™ Cir. 2002). Furthermore, the Court also rejects Continental Reserve's argument that
Defenders' Claim 3 is moot as, if Defenders prevailed on the merits of their challenge, this
Court could grant some effective relief to Defenders. See, e.g., Forest Guardians v. U.S.
Forest Service, 329 F.3d 1089, 1094 (9™ Cir. 2003)

However, on the merits of Defenders' challenge, the Court finds that the Corps' "no
effect" determination must be upheld because it is based upon a consideration of the relevant
factors and that there has been no clear error of judgment. See, e.g., Citizens to Preserve
Overton Park, Inc., 401 U.S. at 416. As set forth above, the "no effect" determination was
a decision for the Corps to make, not the USFWS. See, e.g., Southwest Center for Biol. Div.,
100 F.3d at 1447-48; Pacific Rivers Council, 30 F.3d at 1054 n. 8; 51 Fed. Reg. at 19949;
and COE 005383. Based upon the best scientific and commercial evidence in the
administrative record and the Corps' contemporaneous explanations for their "no effect"
determination, it is clear that the Corps considered the relevant factors based upon
voluminous scientific data before it, reasonably rejected the undocumented assertions made
by the USFWS, and articulated a rational connection between the facts and its decision to
make a "no effect” determination. See, e.g., Baltimore Gas & Elec. Co., 462 U.S. at 103,
105. See also Marsh v. Oregon Nat'l Resources Council, 490 U.S. 360, 378 (1989) ("When
specialists express conflicting views, an agency must have discretion to rely on the
reasonable opinions of its own qualified experts even if, as an original matter, a court might
find contrary views more persuasive."). Thus, this Court cannot say that the Corps' "no

effect" determination relating to the Continental Reserve project was in violation of either
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the ESA or the APA. Accordingly, the Corps' Motion for Summary Judgment on Claim 3

must be granted, and Defenders' Motion for Summary Judgment on Claim 3 must be denied.

D. Conclusion

Accordingly, IT IS HEREBY ORDERED as follows:

1.

Plaintiffs' Motion for Summary Judgment (Doc. # 121) with respect to Claim 3 only
is DENIED; and
The Government's Motion for Summary Judgment (Doc. # 133) with respect to

Claim 3 only is GRANTED.
IA...

DATED this __/ zi day of August, 2003,

Cv— °/c'1 / - \/o— N
CINDY K. JORGEN?N o
United States District Judge
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