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QUESTIONS PRESENTED

1. Does the Clean Water Act extend to wetlands are hydrologically isolated from

any of the "waters of the United States?"

2. Do the limits on Congress' authority to regulate interstate commerce preclude an
interpretation of the Clean Water Act that would extend federal authority to wetlands that are

hydrologically isolated from any of the "waters of the United States?"
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PETITION FOR WRIT OF CERTIORARI

June Carabell, Keith Carabell, Harvey Gordenker and Frances Gordenker respectfully
petition this Court for a Writ of Certiorari to review the judgment of the United States Court of
Appeals for the Sixth Circuit.

OPINIONS BELOW

The opinion of the Court of Appeals is reported at 391 F.3d 704 (6" Cir. 2004), Appendix
la-13a. The order of the district court, Appendix 15a-17a, which adopts and incorporates the
report and recommendation of the magistrate judge, Appendix 20a-57a, was reported at 257 F.
Supp. 2d 917 (E.D. Mich. 2003). The decision of the United States Army Corps of Engineers
("the Corps") on Petitioners' administrative appeal was not published but is attached as Appendix
58a-68a. The Corps' initial administrative decision was not published but is attached as
Appendix 69a-76a.

JURISDICTION

The judgment of the Court of Appeals for the Sixth Circuit was entered on September 27,
2004. That court's denial of the Petition for Rehearing En Banc was entered on January 10,
2005, Appendix 18a-19a. This Court has jurisdiction under 28 U.S.C. § 1254(1).

CONSTITUTIONAL, STATUTORY AND REGULATORY PROVISIONS AT ISSUE

The United States Constitution provides that Congress has the authority to "regulate
commerce . . . among the several states.” Art. I, § 8, cl. 3.

The Clean Water Act (CWA) provides, in relevant part:

Except as in compliance with this section and section[] . . . 1344 of
this title, the discharge of any pollutant by any person shall be

unlawful.



33 U.S.C. § 1311(a) (CWA § 301(a)).
The Secretary may issue permits, after notice and opportunity for
public hearings, for the discharge of dredged or fill material into
the navigable waters at specified disposal sites.

33 U.S.C. § 1344(a) (CWA § 404(2)).
(7)  The term "navigable waters”" means the waters of the
Untied States, including territorial seas.

33 U.S.C. § 1362(7) (CWA § 502(7)).

Federal regulations define "waters of the United States" as:
(1) All waters which are currently used, or were used in the
past, or may be susceptible to use in interstate or foreign
commerce, including all waters which are subject to the ebb and
flow of the tide;
(2) All interstate waters, including interstate wetlands;
3) All other waters such as intrastate lakes, rivers, streams
(including intermittent streams), mudflats, sandflats, wetlands,
sloughs, prairie potholes, wet meadows, playa lakes, or natural
ponds, the use, degradation or destruction of which could affect
interstate or foreign commerce including any such waters:
(1) Which are or could be used by interstate or foreign
travelers for recreational or other purposes; or
(ii))  From which fish or shellfish are or could be taken

and sold in interstate or foreign commerce; or



(iii) which are used or could be used for industrial purpose
by industries in interstate commerce;
(4)  All impoundments of waters otherwise defined as waters of
the United States under the definition;
(5)  Tributaries of waters identified in (a)(1) through (4) of this
section;
(6)  The territorial seas;
(7)  Wetlands adjacent to waters (other than waters that are
themselves wetlands) identiﬁ.ed in paragraphs (a)(1) through (6) of
this section.
33 C.F.R. § 328.3(a).
INTRODUCTION
In Solid Waste Agency of Northern Cook Cty v. United States Army Corps of Eng'rs, 531
U.S. 159 (2001) (SWANCC), this Court held that federal authority under § 404(a) of the Clean
Water Act (CWA or Act), 86 Stat. 884, as amended, 33 U.S.C. § 1344(a), extends only to waters
or wetlands that have a "significant nexus" with the navigable waters of the United States.
SWANCC, 531 U.S. at 167. Since that decision, federal courts have struggled to define the
precise nature of that "significant nexus," especially with respect to wetlands that are adjacent to
waters covered by the Act. In this case, the Sixth Circuit has issued an opinion defining the
scope of federal authority over adjacent wetlands that fundamentally departs from the principle
that this Court set forth in SWANCC, as well as from the decisions of the overwhelming majority

of federal circuit and district courts.



Petitioners own a parcel of land (the Property) that includes a wetland, which has no
surface or ground water connection with any "waters of the United States." The lower courts
held that the Property was subject to federal authority, rejecting Petitioners' contention that a
"significant nexus" between a water and a wetland exists where there is, at a minimum, a
hydrological connection.

The lower courts rulings' conflict with the overwhelming majority of federal courts,
which have held that that there is no "significant nexus" between a wetland and a navigable
water in the absence of a hydrological connection. In SWANCC, this Court emphasized that the
scope of federal authority under the Act was ultimately defined by the Act's expressed purpose of
restoring and maintaining "the chemical, physical and biological integrity of the Nation's
waters." 33 U.S.C. § 1251(a) (quoted in SWANCC, 531 U.S. at 166). On this basis, SWANCC
held that the Act could not be interpreted to support a regulation, the "Migratory Bird Rule," that
purported to extend federal authority over isolated, intrastate ponds. The majority of federal
courts have recognized that, under this principle, the Act cannot be extended to hydrologically
isolated wetlands.

In the alternative, to the extent that the Corps' interpretation of the intended scope of the
Act is correct, this Court's recent Commerce Clause jurisprudence prohibits such an expansive
exercise of federal authority. Allowing federal jurisdiction over isolated intrastate wetlands
significantly intrudes upon the states' traditional position as the primary source of authority for
the regulation of land and water use, and this Court should hold that the Act exceeds Congress'
authority under the Commerce Clause insofar as it permits the regulation of hydrologically

1solated wetlands, such as the wetland on the Property.



Resolving the conflict in this case by explicating the concept of "significant nexus" will
also contribute to the resolution of another conflict among the circuits regarding whether the
"significant nexus" requirement limits federal authority to wetlands that are adjacent to navigable
waters or to wetlands, such as the one in this case, that are adjacent to a non-navigable tributary
of a navigable water. See Appendix at 10a (citing cases). When the conflict created in this case
is viewed in light of this other, conceptually similar conflict about federal authority over
"adjacent wetlands," it is clear that the federal courts require this Court's further guidance about
the precise nature of the "significant nexus" requirement described in SWANCC.

STATEMENT OF THE CASE

The Property is 19.6 acres of land in Chesterfield Township, Macomb County, Michigan,
about a mile from Lake St. Clair. See Appendix at 2a. Approximately fifteen acres of the
Property are forested wetlands. /d. A drainage ditch is located on an adjacent parcel and is near
one of the borders of the Property. Appendix at 2a-3a. A berm runs along the side of the ditch,
forming a barrier between the Property and the ditch and preventing water from the Property
from draining into the ditch. Appendix at 3a. The berm was apparently formed more than fifty
years ago by the side casting of spoils during the excavation of the ditch. Appendix at 62a.
There is no dispute in the administrative record that surface water does not flow between the
Property and the ditch. See Appendix at 3a. Similarly, there is no dispute that there is no
groundwater connection between the Property and the ditch. See Appendix at 52a. The ditch
intersects with the Sutherland-Oemig Drain, which empties into Auvase Creek, which flows into
Lake St. Clair. Appendix at 3a. Petitioners seek to use the Property for the construction of a

condominium complex. Appendix at 2a.



The Administrative Decisions

After the Michigan Department of Environmental Quality (MDEQ) issued a permit
authorizing Petitioners' project, Respondent United States Environmental Protection Agency
(EPA), acting pursuant to § 404(a) of the Clean Water Act, 33 U.S.C. § 1344, objected to the
issuance of the state permit and required Petitioners to file an application for a federal permit to
fill the wetland. Appendix at 4a. The EPA also authorized the Corps to rule on the application.
Id. The Corps denied the application, finding that the wetland on the Property was part of the
Lake St. Clair watershed and therefore that the wetland was governed by the Act. Appendix at
69a-76a. This decision was affirmed through the Corps' internal administrative appellate
process. Appendix 58a-68a.

The District Court Decision

Petitioners challenged the Corps' decision in the district court. Ruling on the parties'
cross-motions for summary judgment, the district court adopted the report and recommendation
of a magistrate judge and ruled that the Corps was correct in asserting jurisdiction over the
wetland. Appendix at 20a-57a. The district court acknowledged that, in Solid Waste Agency of
Northern Cook Cty. v. United States Army Corps of Eng'rs, 531 U.S. 159 (2001) ("SWANCC™),
this Court had ruled that the Act regulated only those waters that had a "significant nexus" with
the "waters of the United States, and it concluded that the wetland on the Property had such a
"significant nexus" and that the Property "is in fact not isolated, and is subject to the jurisdiction
of the [Clean Water Act]. Appendix at 49a. But the district court did not identify what
constituted the "significant nexus" in this case, nor did it address the significance, if any, of the
undisputed fact that the wetland lacked any hydrological connection with any of the "waters of

the United States."



The Sixth Circuit Opinion

On appeal, the Petitioners reiterated their argument that the Property was not subject to
federal jurisdiction under the Clean Water Act because it did not have a significant nexus with a
federal water. The Sixth Circuit rejected this argument by concluding that the physical
adjacency of the Property to a tributary of a federal water was sufficient to create federal
jurisdiction. Appendix at 12a. The Sixth Circuit began its analysis by noting that the Corps'
interpretation of its own regulations was entitled to deference under Chevron U.S.A., Inc. v.
Natural Resources Defense Council, Inc., 467 U.S. 837 (1984). Appendix at 6a-7a. Applying 33
C.F.R. § 328.3(a)(7), the Sixth Circuit reasoned that the existence of the berm separating the
Property from the drainage ditch did not prevent federal jurisdiction because, under that
regulation, the definition of "adjacent wetlands" includes a wetland that is separated by a berm or
man-made barriers from a tributary of federal waters. Appendix at 9a. The Sixth Circuit then
noted that this reading of § 328.3(a)(7) was not affected by this Court's decision in SWANCC.
Appendix at 10a. According to the Sixth Circuit, most federal circuit courts, with the exception
of the Fifth Circuit, have held that SWANCC should be narrowly applied, only precluding federal
jurisdiction over isolated waters. Id. (citing cases). Thus, the Sixth Circuit concluded that this
Court's decision in SWANCC did not alter the broad definition of "adjacent wetlands" that the
Sixth Circuit found in United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 135 (1985).
Appendix at 10a-12a, Under that definition, the Sixth Circuit held that the district court did not
err in finding that the Property did not contain isolated wetlands and that it had a "significant
nexus" with federal waters. Appendix at 12a. In reaching this holding, the Sixth Circuit, like the
district court, did not, however, precisely explain what characteristic of the Property provided
this "significant nexus." See id.

REASONS FOR GRANTING THE WRIT



I
THERE IS A CONFLICT AMONG THE CIRCUITS ABOUT WHETHER FEDERAL
AUTHORITY UNDER SECTION 404(a) OF THE ACT EXTENDS TO WETLANDS
THAT LACK ANY HYDROLOGICAL CONNECTION TO A NAVIGABLE WATER OR
A TRIBUTARY OF A NAVIGABLE WATER

The Sixth Circuit's decision in this case creates a new conflict among the circuit courts
and deepens an existing conflict, both of which relate to the scope of federal authority over
"adjacent wetlands" under § 404(a) of the Clean Water Act. As the Corps conceded here when it
moved for the publication of the Sixth Circuit's opinion, the decision here makes new law; it is
the first decision by any circuit court concluding that the federal authority created by § 404(a)
extends to a wetland despite the absence of any direct or indirect hydrological connection
establishing the "significant nexus" between that wetland and any navigable water. The conflict
created in this case overlays an existing conflict between the Fifth Circuit and other circuits,
regarding whether this Court's decision in SWANCC requires that federal jurisdiction over
wetlands is restricted to those wetlands that are adjacent to waters that are actually navigable.
These conflicts require that this Court grant a writ of certiorari and clarify the scope of federal
jurisdiction under § 404 with respect to adjacent wetlands.

Since this Court's opinion in SWANCC, the overwhelming majority of federal circuit and
district courts have held that § 404(a) extends federal authority over wetlands when there is, at a
minimum, a hydrological connection between those wetlands and federal waters. This
jurisdictional principle is perfectly consistent with the fundamental purpose of the Act, as
expressed in the Act itself and as recognized by this Court in SWANCC. SWANCC, 531 U.S. at

166 (citing 33 U.S.C. § 1251(a)). A wetland will have an effect on the "chemical, physical, and



biological integrity" of the waters of the United States only when water from that wetland
actually mingles with the waters of the United States through a hydrological connection. In the
absence of such a connection, the wetland is isolated from federal waters and will not have any
direct causal effect on the integrity of the waters of the United States. Consequently, the wetland
on the Property is not properly subject to the federal authority created by the Act.

The Fourth Circuit has repeatedly held that federal authority under the Act is limited to
adjacent wetlands that have a hydrological connection to federal waters. In United States v.
Deaton, 332 F.3d 698 (4™ Cir. 2003), cert. denied, 541 U.S. 972 (2004), the Fourth Circuit
considered whether there was a "significant nexus" between a wetland and navigable waters via a
surface-water connection between the wetland and non-navigable tributaries of Chesapeake Bay.
The Fourth Circuit answered this question in the affirmative, even though the hydrological
connection was effected intermittently through man-made roadside ditches as well as through
natural bodies of water. Despite its tenuous character, the hydrological connection itself was the
foundation of the Fourth Circuit's conclusion that federal authority could lawfully be extended
over the wetland. The Fourth Circuit reached an essentially identical conclusion on the basis of
essentially identical reasoning in Treacy v. Newdunn Assocs.,, L.L.P., 344 F.3d 407 (4" Cir.
2003), cert. denied, 541 U.S. 972 (2004).

In two opinions issued before the opinion at issue, even the Sixth Circuit indicated that
finding a hydrological connection between wetlands and navigable waters is the crucial factor in
determining whether those wetlands have the requisite "significant nexus" to warrant federal
jurisdiction under § 404(a). See United States v. Rapanos, 376 F.3d 629 (2004)"; United States v.

Rapanos, 339 F.3d 447 (2003), cert. denied, 541 U.S. 972 (2004). These two cases, one civil

b A petition for a writ of certiorari was filed in this case on January 28, 2005. It is docketed in
this Court as Case No. 04-1034.



















































